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Universities: Their Temptations and Tensions Derek Bok 


Retiring Harvard President Derek Bok emphasizes that public 
support of universities requires their continuing to merit trust in 
their commitment to freely pursuing ‘‘learning and discovery’’. 
But paradoxically, the need to demonstrate independence in 
seeking truth is intensified when university research and exper- 
tise help solve important public problems. For these there is in- 
creased demand for just the kind of university involvement in 
external political and economic activities which can dilute their 
needed freedom. 


President Bok emphasizes three related temptations to which 
universities should be sensitive in seeking to maintain their in- 
dependence: politicization, both through involvement in exter- 
nal political conflicts and through imposing political orthodoxy 
internally; diverting faculty energy from teaching and research 
toward excessive external consulting, however useful the cause; 
and emphasizing commercial activity for its own sake when 
seeking new sources of funding. 


Federal Law and Scholarship Policy: An Essay on the Office for 
Civil Rights, Title VI, and Racial Restrictions 
Michael A. Olivas 


The Office for Civil Rights (OCR) has proposed to rule minority- 
specific scholarships a violation of Title VI, except when in- 
stitutions have implemented such scholarship programs as a 
result of court-ordered plans. This Commentary reviews the 
language of Title VI, case law concerning minority-specific 
plans, and the history of postsecondary segregation. It con- 
cludes that minority-specific scholarship programs are allowed 
by Title VI, and suggests that OCR is being meanspirited in its 
proposed policy. 


University Research and the Wages of Commerce .. . Michael Davis 


Declining federal support for scientific research has led colleges 
and universities to turn increasingly to business for help. Par- 
ticular universities, even particular departments, have forged 
links with particular businesses. Ralph Nader recently com- 
plained that business threatens to take over the university, 
destroying the public’s last source of independent research and 
impartial scientific judgment. 





This Commentary examines that complaint, concludes that 
there is a problem, but one both somewhat different from 
Nader’s and harder to resolve, and suggests some ways univer- 
sity attorneys can help to keep the problem manageable. 
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Rape on College Campuses: Reform Through Title IX 
Terry Nicole Steinberg 


Rape on college campuses is an increasing problem throughout 
the country. Student rape victims suffer from serious physical 
and emotional trauma. Colleges increase the emotional trauma 
by their negative reactions to or failure to assist rape victims. 


Increased security alone will not effectively combat campus 
rape. An effective rape-prevention program must include reduc- 
ing acquaintance rape. Many men rape women they know 
because of their attitudes towards women. Reducing acquain- 
tance rape requires changing behavior resulting from these at- 
titudes. 


To reduce both stranger rape and acquaintance rape, all colleges 
must implement comprehensive rape-prevention programs. 
Voluntary programs omit many colleges, leaving female 
students unprotected. A college’s failure to implement a com- 
prehensive rape-prevention program denies student rape vic- 
tims the benefits of a college education. This denial 
discriminates against female students and violates Title IX. 
Therefore, Congress should amend Title IX to include rape as 
sex discrimination. 
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COMMENTARY 


Universities: Their Temptations and 
Tensions 


DEREK Bok* 


In this last of my twenty annual reports, reflecting upon my two 
decades as President of Harvard University, I will discuss three dangers 
that could prove especially troublesome for Harvard and universities 
like it. These hazards are important because they have to do not merely 
with our financial problems nor with difficulties thrust on us by others 
but with preserving the basic values that allow universities to flourish 
and to command our loyalty and respect. Defending these values forces 
us not simply to revise our tactics or review our strategy, but to remind 
ourselves of what a university should strive to be. 

Universities such as Harvard are fortunate places in which to study 
and work and live. No other institution offers such freedom to think 
and write as one chooses, to enjoy such a wealth of stimulating people 
and engrossing activities, to be creative and independent, and yet to 
have the satisfaction of serving others in important ways. 

But this way of life is not forever guarameed. It persists because 
most people believe that a university so conceived is likely to yield 
important benefits to society through education and research. The 
freedom and independence these institutions enjoy and the tolerance 
and support they receive have the greatest chance of surviving if all of 
their actions and policies seem consistent with achieving the highest 
attainable level of teaching and scholarly inquiry. This is so for the 
obvious reason that education and research are the primary functions 
of a university and its principal contributions to society. But the 
explanation runs deeper. 

Universities depend heavily on the commitments of many constitu- 
encies, and these commitments rest in turn on a belief in the worth of 
the inteilectual pursuits carried on by the institution. No one can order 
professors to write great books or teach inspired classes; they will do 
their best only as long as they believe in the value of the efforts they 
are making. No one can command students to treat their studies as 
more than a vocational exercise; they are unlikely to do so unless they 





* Derek Bok retired in June after twenty years as President of Harvard University. 
This essay is adapted from President Bok’s spring 1991 Report to the Harvard University 
Board of Overseers. 
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sense that ‘“‘knowledge [is] cherished and the quest for it [is] ubiqui- 
tous.’’! The public too can be counted upon to support universities and 
preserve their independence only as long as it is persuaded that they 
are truly committed to learning and discovery. Otherwise, their value 
to the world diminishes, and with it their claims upon society. For all 
these reasons, when universities act in ways inconsistent with the 
pursuit of education and research, they do not merely compromise their 
mission; they threaten reservoirs of confidence and trust on which their 
welfare ultimately depends. 

Achieving the highest quality of education and research requires 
respect for several basic principles. It implies that universities will 
choose their professors because of their ability as teachers and scholars 
and not primarily for other reasons, even appealing reasons such as 
the need for role models or greater diversity. It means that the principal 
reason for admitting students will not be their relatives or their influ- 
ential connections but their ability to learn, or their capacity to enhance 
the learning of others, or their prospects for using their learning to 
contribute to society. 

A genuine commitment to education and research also means that 
universities accept a common set of standards in evaluating the aca- 
demic work of faculty and students. These standards honor creativity 
and imagination in formulating new hypotheses, new connections, 
ingenious methods for testing theories and searching for knowledge. 
But they also require that new ideas be tested, insofar as possible, by 
accepted standards of logic, internal consistency, clarity of expression, 
and correspondence to known facts. It follows that students and faculty 
must be judged not on whether one happens to agree with their opinions 
but on whether they state an interesting thesis, gather the relevant 
evidence with care, take account of opposing arguments and facts, and 
present their case clearly, persuasively, and, insofar as the nature of 
their work permits, objectively. 

Human frailty may make it difficult or even impossible to adhere to 
these ‘standards completely. They work better for some fields of knowl- 
edge than for others. Even in technical subjects, they cannot eliminate 
the need for subjective judgment. Yet the inability to achieve them 
fully does not discredit them or justify their abandonment. The fact 
that academic decisions require an element of judgment does not mean 
that one can dismiss them as totally arbitrary or political. Unless this 
view is widely accepted, the academic enterprise will give way to 
constant maneuvering and manipulation that will end by demoralizing 
the faculty, disillusioning the students, and forfeiting the respect of the 
public. 

Within this framework, students and scholars must be able to do 
their work in an atmosphere of tolerance. Scholarship will flourish only 





1. Harvard Gazette, May 30, 1986, p. 20 (quoting Howard Gardner, professor of 
education). 
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if members of the academic community do their best to remain open 
to new or opposing ideas and to evaluate them on their merits. Learning 
will prosper only if faculty and students refrain from imposing their 
own ideas by coercion, ridicule, ostracism, or other forms of intimi- 
dation. 

The principal work of presidents, provosts, and deans is to maintain 
an environment that fosters learning and discovery. This task entails 
not only a constant effort to provide the libraries, laboratories, salaries, 
financial aid, and other conditions required for first-rate intellectual 
work. It also demands a constant readiness to resist all pressures that 
threaten to undermine the tolerance and the commitment to high 
intellectual standards so essential to education and research. 

Of course, no university can live up to all of these principles and 
standards all of the time. An institution will not founder simply because 
the football coach is paid twice as much as the senior faculty or because 
the child of a major donor is occasionally admitted over seemingly 
abler applicants. But every compromise with the academic mission 
threatens, at least in some small degree, the integrity of the university, 
the commitment of faculty and students, and the confidence of the 
public. As compromises accumulate, these threats can become serious. 
In time, faith in the enterprise may be damaged and with it the loyalties 
and convictions essential to the institution’s continued prosperity and 
success. The tensions and temptations I discuss in the following pages 
give rise to risks of exactly this kind. 


A. The Politicized University 


The first of these temptations is to embroil the university in political 
conflicts that divide, distract, and ultimately weaken the institution. 
This is not a new problem, obviously. But the odds of political strife 
have risen over the past quarter century as universities and their 
faculties have become less cloistered and more engaged with the world’s 
affairs—as shareholders, government contractors, and consultants to 
powerful organizations. 


1. Using Universities for Political Objectives 


Now that universities have grown in influence, more and more 
organizations and groups are tempted to use them to achieve some 
purpose in the larger world. At times, the pressures come from outside 
the campus. For example, the federal government will sometimes press 
universities to help achieve some national objective such as to promote 
economic growth or to safeguard the nation’s military interests. There 
is nothing troubling about such efforts as long as the government seeks 
to further its aims by encouraging normal forms of education and 
research. But problems arise when officials stray beyond these tradi- 
tional limits. 
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For example, now that scientific discoveries have come to matter so 
much to global competition and military defense, the federal govern- 
ment sometimes tries to keep valuable knowledge from our competitors 
by preventing foreign students or visitors from working in certain 
laboratories, or by condemning research agreements with foreign firms, 
or even by stopping the publication of certain kinds of information. 
One can appreciate the feelings that underlie these actions. If taxpayers’ 
money has been used to fund research, it must be galling to think that 
the fruits may fall into the hands of commercial or military rivals. Yet 
efforts to respond by halting the spread of knowledge are often futile 
and even counterproductive. There are so many channels of commu- 
nication that any attempt to close them all will either fail or end by 
retarding scientific progress to a degree greater than any competitive 
advantage gained. 

More important, whether or not these restrictive measures make sense 
for the government, they are unlikely to be appropriate for a community 
of scholars. Universities should be reluctant to give up such basic rights 
as the power to choose their students and to disseminate ideas freely. 
If there are types of information that are truly too sensitive to be 
disclosed, better to let the federal government do the research in its 
own laboratories than to accept restrictions so deeply at odds with 
academic values. 

In the past quarter century, attempts to use the university to achieve 
political ends have come increasingly, not from government officials, 
but from groups within the campus. Various groups have repeatedly 
urged universities to divest the shares or boycott the products of firms 
engaging in controversial labor disputes, selling allegedly harmful prod- 
ucts, or failing to do enough to help minorities and women. The most 
publicized of these efforts has been the campaign to force American 
companies out of South Africa by persuading universities and other 
investors to sell their stock. 

It is difficult to refuse entreaties to join campaigns of this sort, 
especially when they enjoy wide support. The ends they serve are often 
laudable. By selling stock or boycotting offenders, universities can 
demonstrate their commitment to justice and human decency. Yet I 
continue to believe that such tactics hold greater dangers for the 
institution than any succor they bring to good causes. Universities 
account for such a tiny percentage of the sales or common stock of 
most companies that they can have no real leverage on corporate 
policies. At best, divestitures and boycotts will create some publicity, 
but even that will be fleeting.? In contrast, the drawbacks of entering 
such campaigns are substantial. 





2. I would distinguish these cases from the few situations in which the university 
chooses to sell its shares, not to pressure companies to do anything, but simply because 
it does not wish to be associated with firms engaging in highly distasteful forms of 
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To begin with, universities are not very good at passing collective 
judgments on political issues in the outside world. Their decisions 
often reflect the strong convictions of strategically placed minorities— 
whether they be trustees or activist groups—rather than the informed 
judgment of the entire community. Campus debates on such subjects 
also suffer from a kind of double standard. In writing papers, taking 
examinations, or publishing articles, students and faculty try hard to 
be objective, to recognize opposing arguments, to marshal evidence 
with care. When political issues are at stake, however, discussions 
quickly become partisan, demagogic, and filled with inaccuracies and 
exaggerations. Such debates do not produce wise conclusions, nor are 
they worthy of the university’s commitment to thoughtful, dispassionate 
analysis. 

Those who urge the university to intervene in political disputes are 
also highly selective in their demands. One can think of appeals to 
pressure management in a labor dispute but never any attempts to 
censure a union. There have been intense efforts to force universities 
to divest in opposition to apartheid but none (at least prior to Tian- 
anmen Square) to protest brutal repression in China, the Soviet Union, 
or African nations like Burundi where ruling factions have starved, 
suppressed, and even slaughtered thousands of innocent people. A 
university that merely responded to demands, therefore, could hardly 
proceed in a principled, even-handed manner worthy of its intellectual 
ideals. 

If university officials tried to act consistently and fairly in taking 
sides in social controversies, they would have to spend an inordinate 
amount of time and effort on the task. Last year, for example, the 
Undergraduate Council at Harvard passed a resolution urging divest- 
ment of the University’s holdings in the Pittston Coal Company, which 
was then engaged in a bitter strike. Any attempt to consider this issue 
adequately would have required a thorough inquiry into the history of 
prior negotiations as well as the intricacies of health benefits, pension 
funds, and competitive pressures on the company. And the Pittston 
strike is only one of many possible injustices to which the institution 
may be connected by stock holdings or product purchases. 

Efforts to sell the shares of corporations for social purposes would 
also be very expensive. By reducing the number of companies in which 
a university can hold stock, divestment can cost millions of dollars 





activity or to be earning money through questionable types of business dealings. For 
example, Harvard has sold its stock in tobacco companies because of their demonstrated 
health effects, especially in the light of mounting cigarette sales to persons too young to 
evaluate the risks and to inhabitants of foreign countries where warning labels are not 
required. We also sold our shares in companies that supplied substantial quantities of 
strategic goods to the South African police or military. In neither of these cases did we 
intend or expect to persuade the firms involved to cease selling tobacco products or 
supplying the South African government. We simply did not wish to be associated with 
such operations or to benefit from their existence. 
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that could otherwise go to pay for scholarships, faculty salaries, or 
library books. If Harvard and other universities were consistent in 
pursuing social justice through divestment—if they merely agreed to 
divest from all companies doing business in countries suffering from 
severe political oppression—the number of black-listed firms could 
easily be long enough to push universities’ losses to high levels indeed. 

Perhaps the greatest danger in exerting political pressure of this kind 
is the risk of sacrificing academic independence. For generations, 
universities have worked to persuade society that they should be free 
to shape their own programs and that their professors should be entitled 
to teach and write as they think best. This autonomy is essential to the 
progress of teaching and research. Yet universities can hardly claim 
the right to be free from external pressure if they insist on launching 
campaigns to force outside organizations to behave as their students 
and faculties think best. Sooner or later, governments, corporations and 
other groups will decide that sauce for the goose is sauce for the gander 
and begin exerting pressure of their own. When that happens, univer- 
sities will learn to their dismay that they stand to lose far more than 
they can gain from trying to joust with the outside world. Student 
activists often argue that this danger is only hypothetical and that the 
university should ignore the risk until retaliation actually occurs. By 
that time, however, it may be too late, and generations of effort to 
secure autonomy will have been placed in jeopardy. 

In making this plea for restraint, I do not suggest for a moment that 
universities or their faculties and students should be indifferent to the 
injustices of the world. As individuals, we should all feel an obligation 
to speak and work for causes we believe in. A university has a more 
limited role, since it is not an individual but an academic institution 
charged with the special mission of promoting education and research. 
Still, that mission should clearly include the use of education and 
research to address great human problems, such as poverty, hunger, 
crime, and environmental destruction. When we stray from our aca- 
demic pursuits, however, and try to exert institutional pressure for 
political ends, we abandon our proper mission and take up tasks for 
which we are not well equipped. It is doubtful that we will accomplish 
much of value by moving down this path. Instead, we run grave risks 
of debating intellectual standards and inviting a set of consequences 
that could do lasting harm to our institutions. 


2. Imposing Political Orthodoxy 


In every community, there are quiet forces at work that induce 
conformity to prevailing views. Universities are no exception. Although 
originality and dissent are not merely ioierated but protected by the 
grant of tenure, accustomed approaches and ways of thinking can get 
so entrenched that those who disagree are thought to be unsound and 
made to feel uncomfortable. The tendency toward conformity works 
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with particular force on those, such as graduate students and junior 
faculty, who are most vulnerable. The pressures involved are so un- 
conscious and subtle that no university can eliminate them entirely. At 
best, academic leaders can try to take special pains to make disagree- 
ment respectable and to protect those intrepid enough to voice dis- 
senting views. 

What universities can and must resist are deliberate, overt attempts 
to impose orthodoxy and suppress dissent. For generations, such efforts 
usually came from outside the institution in the form of attempts to 
get rid of professors with radical ideas. Around the turn of the century, 
for example, trustees at Stanford, Pennsylvania, and other well-known 
universities ousted left-wing economists under pressure from conserv- 
ative donors. Decades later, in the McCarthy era, legislators bullied and 
threatened a number of faculty members suspected of harboring Com- 
munist sympathies. 

In recent years, the threat of orthodoxy has come primarily from 
within rather than outside the university. Angered by prejudice in the 
larger world, many students and faculty have been vocal in criticizing 
bigotry, opposing war, attacking discrimination and oppression, and 
urging that curricula be opened to underrepresented authors and ne- 
glected points of view. Whether or not one accepts all the arguments 
advanced, it is perfectly legitimate to express them. But zealous pro- 
ponents have sometimes gone further to assemble a daunting list of 
ideas, words, and phrases—some of them quite familiar and seemingly 
innocuous—that one can utter only at the risk of being labeled racist, 
sexist, hegemonic, homophobic, patriarchal, gynophobic, or worse. 
While such tactics are clearly within the bounds of free speech, they 
are nonetheless regrettable when they utilize ridicule or intimidation 
to make their point. 

Much worse are deliberate attempts to harass professors, censor 
students, or disrupt speeches by visitors believed to hold unacceptable 
views on race, gender, foreign policy, or other controversial subjects. 
These methods are not only unfortunate, they can and should be 
prohibited. Regrettably, however, incidents of this kind seem to have 
occurred with some frequency around the country. At times, university 
administrators have even bowed to the threat of such pressure by 
withdrawing invitations to unpopular public speakers, imposing curbs 
on free speech in the interest of racial harmony, or forcing professors 
to include in their courses more material about women or Third World 
issues.* More often, administrations have simply done nothing to stop 





3. I do not mean to condemn faculty decisions to alter the reading lists for required 
courses, since these are decisions that faculties can and should make collectively. On 
the other hand, I worry about requiring courses on politically charged subjects that carry 
a high risk of degenerating into propaganda. And despite the good sentiments that 
underlie them, I would oppose curbs on speech that narrow First Amendment projections 
in order to strengthen feelings of community by proscribing such vague forms of behavior 
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ideologically committed instructors from using the classroom to press 
their views on students to the point of indoctrination. 

All attempts of this kind to limit speech or promote orthodoxy 
threaten to keep students from hearing a full range of views. Every 
effort by instructors to impose their own political orientation can 
pressure students to express ideas, not because they believe them, but 
because they fear that they may otherwise get a poor grade or experience 
other unpleasant consequences. In either case, such tactics tend to 
inhibit learning and must be vigorously condemned. 

What are the larger consequences of this behavior? Many of those 
who try to exclude opposing points of view believe that it is possible 
to mold student opinions by controlling what students learn. Such 
assumptions are probably fanciful. Young people are too independent 
and exposed to too many points of view on and off the campus to be 
manipulated for very long by what they hear and do not hear in the 
seminar room or the lecture hall. It is likewise doubtful that tactics of 
‘‘political correctness’ have cramped the thoughts of students any more 
than the orthodoxies of prior periods. On the contrary, conservative 
views are clearly more prominent on campus now than they were 
twenty years ago. Similarly, new forms of scholarship and social crit- 
icism have undoubtedly exposed undergraduates to questions and in- 
sights about race, gender, and contemporary culture which students in 
the forties and fifties scarcely ever encountered. 

More worrisome is the risk of inhibiting scholarly inquiry and debate. 
Professors are no more courageous than anyone else. If they believe 
that expressing certain views or investigating certain subjects may 
expose them to student harassment or cost them a promotion or other 
advancement in their career, they may well seek other questions to 
explore. In this way, efforts to intimate or to impose orthodoxy can 
limit the scope of scholarly debate on important issues of race, gender, 
foreign policy, and other controversial subjects and thus retard the 
growth of knowledge and understanding. 

Political zealousness also carries a risk of undermining academic 
standards. The problem often has its roots in a placid era when some 
widely accepted orthodoxy prevails. Eventually, new scholars emerge 
with very different points of view who feel, with some justification, 
that they have to fight hard to obtain a fair hearing. Embattled but 
convinced of the validity of their approach, they consider it vital to 
appoint like-minded colleagues to the faculty. Their more traditional 
colleagues often conclude that it is equally important to keep them out. 
In the ensuing struggle, traditional scholars are persuaded that anyone 
who disagrees with their views is intellectually unsound, while pro- 
gressives feel equally sure that the norms their opponents uphold are 
biased, arbitrary, and unfair. Without either side being aware of what 





as ‘‘inappropriately directed laughter’ or ‘‘conspicuous exclusion of students from 
conversations.”’ 
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is happening, each stops listening and closes its mind to arguments by 
the other. In the process, the intellectual standards that normally apply 
in choosing faculty are an early casualty in the struggle for tactical 
advantage. 

Fortunately, faculty disputes over issues of race, gender, capitalism, 
and the like have probably been destructive only in a tiny number of 
law schools and a few sociology and literature departments. In most 
universities, traditional scholars coexist peacefully enough with femi- 
nists, ethnic studies professors, and critical theorists. Together, they 
offer a wider range of views and a livelier set of debates than one could 
have found on campuses thirty years ago. Nevertheless, the controver- 
sies that do erupt frequently lead to angry charges, inflated rhetoric, 
and exaggerated tales of what is actually going on. Left-wing professors 
may trumpet an intent ‘‘to transform the hegemonic cultural forms of 
the wider society and the academy into a social movement of intellec- 
tuals intent on reclaiming and reconstructing democratic values. .. .’’ 
Such pretentious rhetoric often provokes equally exaggerated claims by 
conservative critics that ‘‘behind the transformations contemplated by 
the proponents of feminism, deconstruction, and the rest is a blueprint 
for a radical social transformation that would revolutionize every aspect 
of social and political life. . . .’’> The media are quick to report these 
outbursts and to garnish them with accounts of the same oft-told 
episodes of intolerance and ideological warfare that have cropped up 
on various campuses. Through constant repetition, such reports may 
gradually persuade the public that efforts to impose political conformity 
are rampant under the benign neglect of spineless administrators. 

The ultimate risk in these overheated struggles is that they will 
undermine confidence in the academic enterprise. Much of the faculty’s 
commitment to the university comes from their belief that they will be 
protected in expressing themselves freely and that advancement will 
depend on honest efforts to judge their work, not by the ‘‘correctness”’ 
of their ideas, but by established criteria of imagination, logic, and care 
in gathering and assessing evidence. To a remarkable degree, the public 
has also come to understand over many years that these practices do 
exist and that they are vital to promoting learning and discovery. Should 
such beliefs ever give way to a sense that academic freedom and 
intellectual standards are in jeopardy, the faculty will become demor- 
alized and the institution will be much more vulnerable to outside 
pressure and interference. Hence, universities must strive to maintain 
both the appearance and the reality of high standards and intellectual 
freedom. In making this effort, it is idle to expect that faculty members 
will never fight in public and say outrageous things or to hope that 





4. Giroux, Liberal Arts Education and the Struggle for Public Life: Dreaming about 
Democracy, THE SOUTH ATLANTIC QUARTERLY Winter 1990 at 134. 

5. KIMBALL, R., TENURED RADICALS: How Pouitics Has CorRUPTED Our HIGHER EDUCA- 
TION at xviii (1990). 
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the media will regularly report these quarrels with judicious restraint. 
The only feasible defense is to have university leaders strong enough 
to make it clear that academic standards and intellectual freedom will 
be preserved despite the battles that periodically erupt on their cam- 


puses. 


B. The Overextended University 


American universities have long carried on a broader range of activ- 
ities than their counterparts overseas. In particular, they have mounted 
an exceptional variety of vocational programs and offered services and 
advice of all kinds to local communities, state and federal agencies, 
and foreign governments. Their faculty members too have been unu- 
sually active in their spare time, advising corporations, government 
officials, and all manner of organizations at home and abroad. 

The proliferation of these activities has been particularly marked 
since World War II and shows no sign of flagging. Several forces have 
played an important part in this growth and are likely to continue 
doing so in the future. 

One important cause is the desire for further education and training 
at later stages in life. This need has made itself felt quietly but with 
marked effects. An increasing number of people go to universities every 
year for some form of non-traditional education. Many of them seek to 
learn a new language or explore a new interest; others are high school 
students wishing to experiment with college courses during the summer 
months. But increasing numbers come from new categories of adults 
wanting special training of some sort, people who would never have 
gone to a university for such purposes half a century ago—newly elected 
Congressmen and mayors, diplomats, generals, admirals, judges, college 
presidents, and many more. All feel a common need to pause for a 
moment to think, read, and discuss at a critical time of transition in 
their careers. 

The second major cause of new programs is the global preeminence 
of America’s leading universities and their faculties. This status and 
visibility have produced a flood of requests from overseas for help of 
various kinds. During the last few years, to cite but a few examples, 
Harvard representatives have drafted a new tax code for Indonesia, 
helped to organize a hospital and medical school in Pakistan, worked 
on city planning in Jerusalem, prepared Soviet diplomats in the skills 
of negotiation, planned a week-long seminar for university presidents 
in Mexico, organized a community health service in Bombay, and 
developed the first in a series of training programs for mayors in Central 
America and the Caribbean. 

The third important force that generates new activity is the ever 
increasing appetite for expert, impartial knowledge of the kind that 
many university professors possess. In the field of law alone, whether 
the task at hand is writing a new constitution in Micronesia, winning 
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an appeal for Leona Helmsley, or investigating a charge of sexual 
harassment in the New England Patriot locker room, a call may well 
go out for a professor from Harvard (or some other university). 

The transformation of Eastern Europe offers a striking example of 
how a sudden need for expert knowledge and massive reeducation can 
affect a university faculty. Within the past year alone, Harvard profes- 
sors have given advice to Czechoslovakia on drafting a new constitution, 
to Polish, Lithuanian, and Hungarian officials on how to make the 
transition to a free market, to Czech journalists on how to run a 
newspaper in a democracy, to Soviet legislators and officials on how 
to make democratic institutions work, to company officials in Poland 
on how to mange a business, and to mayors in Russia on how to cope 
with a variety of municipal problems. 

The possibilities for new ventures seem destined to keep on growing. 
The following kinds of institutional activity are especially likely to 
multiply. 


e Requests will continue to flow in from overseas to help develop 
educational institutions abroad, especially business schools and 
schools of public administration. 

Cities may ask universities to make arrangements to work with 
public schools and school systems by training principals and 
other officials, helping to introduce computers and related 
technologies, upgrading curricula, and advising on the restruc- 
turing and decentralization of school systems. 

Mounting interest in ecology will bring more interdisciplinary 
programs on the environment to train officials for governments 
and corporations. 

Law schools may try to fill the gaps in our system of legal 
services by developing new and more elaborate organizations 
that utilize students to provide legal services to the poor, to 
public-interest organizations, and even, perhaps, to middle- 
class clients on a prepaid basis. 

Professional schools will launch experimental efforts using 
interactive video, television, and other advanced technologies 
to offer programs of executive and continuing education for 
practitioners to use in their homes and offices. 

Universities will develop larger and more elaborate programs 
for students to go abroad in order to increase their understand- 
ing of other countries and cultures. These programs will not 
be merely for purposes of study but will offer possibilities for 
work overseas in corporations, banks, schools, health clinics, 
rural-development organizations, and government agencies. 
Schools of public administration and city planning may de- 
velop new mechanisms to offer advice and training to city 
officials on a variety of urban problems, such as land use, 
housing, tax reform, and administration of criminal justice. 
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Such undertakings offer many advantages. They often do much good 
for organizations and causes in need of help. They provide real-world 
experience for professors that may enlighten their research and teaching. 
They can engage our students in activities that enrich their education. 

Yet this profusion of new opportunities raises genuine risks for the 
university. Among these, the most obvious is the possibility of diverting 
the energies of the faculty from more important educational programs 
and scholarly pursuits. Universities have rather weak controls over the 
lives of their professors. They try to accommodate faculty members’ 
wishes about what to teach and do not hire investigators to check on 
how scholars spend their time. As a result, deans cannot easily prevent 
their professors from gradually turning their teaching efforts to flashy 
new programs less valuable than the old, nor can they readily keep 
them from accepting intriguing and lucrative consulting offers that cut 
deep inroads into their classroom and scholarly work. 

New opportunities can also burden the administration with the weight 
of supervising more and more activities. Today, universities have be- 
come huge, intricate organizations with annual budgets reaching one 
billion dollars. Many of their presidents are now spending so much 
time on fund raising and managerial duties that they cannot stay in 
close touch with the academic work of their institution. Already, in 
order to supervise new ventures and keep them going, more and more 
professors are being drawn into administrative and fund-raising tasks, 
which provide further reasons to divert them from their primary duties. 
More programs will only make this problem worse. 

In an overextended organization, the effort to maintain standards 
grows steadily more difficult. The attention span of top administrators 
is only so great. The ability of their staffs to keep track of new activities, 
many of them in other cities and other nations, is limited. Since 
programs often do not attract enough funding to cover their full cost, 
new initiatives also tend to drain resources from other activities. In all 
these ways, further growth threatens to diminish quality. 

These worries are not sufficient to justify turning back the clock by 
restricting the university’s activities to the most traditional. The op- 
portunities to serve are too important, and the university will often 
have special capacities to help that cannot be matched by other insti- 
tutions. Besides, some large institutions have shown that it is possible 
to carry on a staggering range of activities while still maintaining 
institutions of impressive academic distinction. Even so, the fact re- 
mains that university presidents are already seriously overextended, 
that the efforts that many professors devote to teaching leave much to 
be desired, and that many able scholars could make much greater 
contributions to knowledge if they spent more time on their research. 
As a result, one wonders how many more responsibilities universities 
and professors can take on without seriously overloading their admin- 
istration and eroding the quality of their teaching and scholarship. Four 


questions will be important in determining how well this challenge is 
addressed. 








1991] TEMPTATIONS AND TENSIONS 13 


Can universities muster the self-discipline to avoid new service pro- 
grams that are not uniquely suited to an academic institution? Probably, 
an administration should not authorize such activities unless they 
satisfy two prerequisites. To begin with, a new program should have 
the potential to achieve a special quality not readily attainable in 
another institutional setting because of its ready access to the intellec- 
tual resources of a university. In addition, the proposed initiative should 
have a capacity to benefit the university by contributing in some 
important way to education or research. If these conditions do not 
prevail, it will usually be better to leave the venture to some other 
kind of institution. 

Will universities summon the will to review existing programs and 
service activities and to abandon those that are not of high quality or 
no longer serve a pressing need? This is an awkward step that often 
provokes enough resistance to cause campus officials to shrink from 
the task. In hindsight, however, successful efforts to trim unnecessary 
programs almost always seem worthwhile. As new activities and pro- 
grams continue to proliferate, the benefits will grow even clearer. 

Will universities be able to exert sufficient control over the outside 
activities of their professors to safeguard the quality of their core 
academic programs? In pondering this question, I have come reluctantly 
to the view that all deans should collect enough information that they 
will know as much about each professor’s academic workload as they 
do about construction costs or faculty salaries. Every dean should also 
require professors to report all outside activities, including visiting 
lectures, service to professional organizations, conferences, and con- 
sulting for the government, and insist that they seek permission before 
taking on outside activities that seem likely to exceed one day per week 
for an extended period. It is sad to have to impose such requirements; 
there are real advantages in a more relaxed environment where every 
colleague is assumed to keep outside engagements within accepted 
limits. But the day when one can count on such restraint has passed, 
as any observant member of a university community is aware. Mean- 
while, exciting and lucrative opportunities for speaking and advising 
abound and will increase as time goes on. In such an environment, 
any institution that does not keep track of what its professors do risks 
a steady erosion in the time and effort they devote to the primary work 
of the university. 

Finally, can universities develop new organizational forms that will 
allow students and faculty to render useful services on a controlled 
basis without unduly burdening the administration? For Harvard, the 
most appropriate models to consider are our teaching hospitals, which 
deliver medical care with the aid of students and faculty yet are 
administratively independent of the University. One can imagine similar 
types of organization for activities as diverse as rendering legal services 
to the poor, organizing student internships overseas, helping to estab- 
lish universities or professional schools abroad, or giving technical 
advice and specialized training to school districts and city governments. 





14 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 1 


In each case, a separate organization could be established with its own 
board and administrative staff that would negotiate with the faculties 
over the involvement of students and professors and the appointment 
of professional staff. By this device, a university could avoid much 
burdensome administration while keeping enough control over the use 
of students and professors to make sure that their participation would 
promote and not impair the academic mission of the institution. 


C. The Commercialized University 


As all alumni know, universities are in chronic need of funds. They 
fill their ranks with creative people who have a continual stream of 
new ideas, most of which cost money. They compete vigorously with 
one another, but competition among universities—unlike corporations— 
means a constant struggle for the best students and faculty, which 
drives costs up rather than down. Meanwhile, research efforts in many 
fields grow steadily larger and more elaborately equipped, pushing up 
expenses faster than the cost of living. 

For many years following World War II, Washington gladly met these 
mounting demands in order to help higher education build the world’s 
leading research effort and accommodate larger fractions of the nation’s 
youth. But federal outlays stopped growing at this pace two decades 
ago. Government officials now look for any way they can to force 
universities to pay more of their research and student-aid costs. As 
America’s economic growth has slackened and federal deficits have 
increased, hopes for a quick return to the days of easy money have 
dwindled. Meanwhile, other sources of income have also fallen on hard 
times, as the general public has begun to complain increasingly about 
tuition increases, while competition for the philanthropic dollar has 
grown much keener. 

These tendencies are gradually slowing the dynamism of our univer- 
sities. In the 1950s and 1960s, government funding and endowment 
campaigns fueled a great expansion and a proliferation of new faculties 
and programs. By the mid-1970s, aggressive fund raising sufficed at 
best to allow modest expansion of existing programs, especially in 
‘thot’’ areas of research, such as genetics and microbiology. By the end 
of the 1980s, new initiatives had pretty well ground to a halt, and ever 
more massive fund drives seemed to be needed simply to maintain 
existing programs at satisfactory levels of quality. 

Caught in this financial squeeze, campus administrators have been 
looking hard for new sources of support. It has not escaped their notice 
that much of what universities do has monetary value, especially in a 
world where specialized knowledge is increasingly in demand. New 
scientific discoveries may lead to profitable products, while advances 
in electronics, materials science, and biotechnology can spawn entire 
industries. Advanced training, especially for affluent professions, may 
be worth a lot of money. The mere aura and prestige of a well-known 
university can have commercial value. 
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Like other universities, Harvard has moved aggressively in recent 
years to capitalize on these opportunities. Efforts to patent scientific 
discoveries and license them to corporations brought us over one 
million dollars in 1989-90. A venture capital fund—with Harvard to 
share in the profits—is now investing in new companies and devel- 
opment efforts that adapt medical discoveries to commercial use. Even 
our logo has proved an attractive source of profit, bringing several 
hundred thousand dollars to the University last year in return for using 
the Harvard name on sweat clothes, mugs, T-shirts, and other personal 
objects. 

New opportunities for profit may be more lucrative still. With the 
aid of technology, the Harvard Business School has begun to sell 
instructional tapes on management topics taught by well-known mem- 
bers of its faculty. Not to be outdone, the Medical School has proposed 
a cable television series on cardiology with a corporate sponsor and 
commercial advertising. 

There are important benefits from initiatives of this kind. Any profits 
or receipts are ploughed immediately back into education and research. 
In this way, Harvard diversifies its sources of support and helps to 
compensate for the steady erosion of federal funds. In addition, com- 
mercial rewards may bring forth valuable activities that would not 
otherwise exist. For example, the promise of royalties has already 
caused universities to make much greater efforts to transform their 
scientific discoveries into useful products and services. In the future, 
commercial sponsorship may prove important in attracting the funds 
required to finance the expensive computers that will allow students 
in our professional schools to learn in new and more effective ways. 

Alas, however, there are no free lunches even for eleemosynary 
institutions. Efforts to turn university activities into money can easily 
distract the institution and cause it to sacrifice its most essential values. 
A glaring example is big-time university athletics, where the lure of 
television revenues has helped bring widespread corruption in admis- 
sion practices, miseducation and exploitation of athletes, embarrassing 
compromises in academic standards, and even outright cheating and 
bribery. 

Fortunately, Harvard has been largely free of these misadventures. 
But there are plenty of other dangers to guard against. Like other new 
activities, entrepreneurial ventures can burden the administration and 
divert the faculty. Graduate students may be drawn into commercial 
projects in ways that sacrifice their education for commercial gain. 
Research performed with an eye toward profit may lure investigators 
into conflicts of interest or cause them to practice forms of secrecy that 
hamper scientific progress. Ultimately, corporate ties may undermine 
the university’s reputation for objectivity and, if foreign firms are 
involved, antagonize the Congress by seeming to favor America’s com- 
mercial rivals. 

Careful administration can contain many of these dangers, and Har- 
vard has worked very hard to be careful. For example, our venture 
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capital fund, like all of our corporate research agreements, contains 
elaborate safeguards against secrecy or the misuse of graduate students. 
The very existence of such a fund may serve academic values by keeping 
faculty members from wasting time looking for corporate sponsors and 
by channelling their commercial ventures through an organization un- 
der Harvard’s observation and control. 

Yet risks remain which are difficult to guard against completely. The 
benefits and risks of commercial activity are often intangible and hard 
to weigh. Our venture fund may indeed turn discoveries into useful 
medical products; it could even out the time that professors spend 
trying to patent and develop their inventions. But it is also possible 
that the fund will burden busy administrators with added supervisory 
tasks or seem to legitimate business ventures and thus encourage more 
professors to spend time commercializing their research. None of these 
conflicting possibilities can be measured. Amid the uncertainties, the 
only tangible result is the likelihood of added funds for research. Often, 
after much inconclusive argument, it is this alluring prospect that 
remains to carry the day. 

For some commercial ventures, the typical cost-benefit analysis may 
actually produce absurd results. Consider a proposal to auction off the 
last fifty places in an entering college class. This procedure could raise 
a tidy sum for the university. It would be perfectly feasible to limit the 
bidding to a few thousand applicants, each possessing the intellectual 
and personal qualifications to be a worthy member of the class. Such 
a limited auction would do no perceptible damage to the quality of the 
class. The added funds could even be used to raise the level of the 
student body by increasing scholarship awards for exceptionally able 
applicants. Hence, the benefits would be clear and the drawbacks far 
from obvious. Yet the very thought of an auction is odious. 

The point of this example is simply to show that ordinary forms of 
reasoning and evaluation not only fail to produce clear answers to some 
of the university’s commercial dilemmas; they may even appear to 
justify grotesque conclusions. How then can we protect ourselves from 
folly? Clearly, some things in a university should not be for sale. But 
what things? And why, if they bring in money to be used for worthy 
academic purposes? 

Some practices, such as charging tuition or billing the government 
for research, are obviously justifiable, since there is no way in which 
the institution could carry on basic academic activities without resorting 
to such methods to cover all or part of its costs. Certain other practices, 
such as licensing the use of the university’s name on mugs and T- 
shirts, may be in questionable taste but do not even involve, let alone 
threaten, the central academic enterprise or its core values. Flashing 
yellow lights should appear, however, whenever the institution seeks 
to make a profit on basic academic functions—such as teaching, re- 


search, selecting students, or appointing faculty—in order to finance 
its other activities. 








1991] TEMPTATIONS AND TENSIONS 17 


Occasionally, the profit motive will coincide with sound academic 
practice. For example, the promise of patent royalties may simply have 
the beneficial result of encouraging universities to work harder at 
finding opportunities to help turn scientific discoveries into useful 
products and devices.® But this justification does not apply to many 
other situations in which universities seek to profit from their normal 
activities. In these instances, the desire for profit can all too easily 
conflict with vital academic values. Take the sad case of intercollegiate 
athletics. Here, the promise of financial reward continually tempts 
campus officials to compromise admissions policies, distort grading 
practices, and lower academic standards in the classroom. Televising 
commercially-sponsored courses could likewise be dangerous, because 
campus officials might be led to alter the content of their educational 
material either to avoid offending their sponsor or to enlarge the viewing 
audience and thus increase their commercial rewards. Similarly, auc- 
tioning off places in the entering class would directly threaten basic 
academic values by constantly tempting university officials to expand 
the pool of eligible participants, even at the cost of lowering standards, 
in order to increase the take. 

In each of these cases, it is impossible for the outside world to know 
whether any university is actually compromising its standards to enlarge 
its income. All that the world can know is that the university has 
allowed another motive—the profit motive—to coexist with its desire 
to seek the truth and disseminate knowledge.’ By so doing, even 
institutions that avoid all impropriety will have given the public cause 
to question their integrity. This is no small matter. One of the reasons 
that society accepts the policies of tenure and academic freedom is 
because it has been persuaded that the public will benefit in the long 
run if professors are insulated from pressures that could compromise 
their impartial search for knowledge. If universities themselves create 
pressures that threaten academic standards in order to obtain extra 
income, can they be as sure that the government will continue to have 
confidence in their work and maintain the conditions of freedom es- 
sential to its progress? 

Beyond the risk of corrupting standards lies another, more subtle 
concern. Universities attract the loyalty of faculty and alumni and, to 
a degree, the respect of the public precisely because they act for reasons 
other than money and will not compromise certain values simply to 
gain immediate monetary rewards. As universities grow more aggressive 





6. Granted, royalties could have unfortunate results if they diverted the labors of 
talented basic scientists into efforts to commercialize their ideas. But the potential rewards 
of patent licensing are too limited and uncertain to raise serious concerns of this sort. 

7. By agreeing to a commercially-sponsored TV program, the university also allows 
its good name to be joined with commercial products and sales techniques over which 
it can have but little control. In so doing, the university puts its reputation at risk in 
the eyes of the public. 
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in finding ways to turn their activities into cash, their image subtly 
changes. They appear less and less as a charitable institution seeking 
truth and serving students and more and more as a huge commercial 
operation that differs from corporations only because there are no 
shareholders and no dividends. Such an institution may still evoke 
pride and respect because of its intellectual achievements. But the 
feelings it engenders will not be quite the same as those produced by 
an institution that is prepared to forgo income, if need be, to preserve 
values of a nobler kind. 

It is still not clear what effect these new commercial ventures will 
have on the feelings of constituencies whose loyalties are vital to the 
university: on faculty members, who must often do much more than 
their job description requires if the institution is to flourish; on the 
alumni, who must give generously of their time and money if the 
university is to progress; on the public, which gives various privileges 
to institutions of learning in the belief that they are not commercial 
ventures but organizations that subordinate money to other aims and 
values of distinct value to society. 

If any change in attitude has occurred, it is probably in the eyes of 
the public and its official representatives. During the past two or three 
generations, universities have gradually lost their immunity from law 
suits and their protection from state regulation. Their tax exemption is 
under constant attack by local governments, their ability to borrow at 
tax-exempt rates has been limited, and Washington is beginning to 
interest itself in imposing a levy on their endowments. There are various 
reasons for these changes, and the ultimate status of universities under 
our laws is still unclear. Nevertheless, it would be myopic not to find 
some connection between the diminishing privileges of our institutions 
of learning and their increasingly commercial image. 

Of the three challenges I have discussed in this report, the last may 
be the most severe. Opportunities for commercial profit come in many 
subtle and seductive guises, while the shape and contours of the 
university’s values are often blurred by compromises previously made. 
The pressure for further concessions is especially intense because the 
university is caught between two of its most compelling interests. In 
large part, the progress and prosperity of the institution and the support 
of its faculty and alumni depend not only on preserving its academic 
values but also on its success in building needed facilities, mounting 
new programs, attracting outstanding faculty, and thereby gaining dis- 
tinction in a highly competitive environment. The drive to succeed, or 
simply to keep up with the competition, generates strong pressure to 
find tle necessary resources. In this atmosphere, it is hard to resist 
lucrative business ventures, especially if rival universities have already 
exploited them. The very competition that infuses so much energy and 
initiative into American higher education worked in this instance to 
hasten the process of commercializing our universities. 

There is no reason to suppose that these pressures will diminish any 
time soon. On the contrary, massive federal deficits and a sluggish 
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economy are likely to make the financial outlook for academe even 
chillier than in the past. If so, the search for new sources of revenue 
can only grow more intense, and universities will find themselves 
inexorably drawn into more and more commercial ventures. Should 
this trend materialize, it will take very strong leadership to keep the 
profit motive from gradually eroding the values on which the welfare 
and reputation of universities ultimately depend. 


CONCLUSION 


In speaking about our institutions, we who preside over universities 
almost always turn to the external forces—financial, regulatory, dem- 
ographic—that hamper our activities and limit our ambitions. These 
problems are doubtless real and deserve our careful attention. My 
purpose here, however, has been to suggest that our deepest, most 
vexing dilemmas may lie within. 

The dilemmas themselves have diverse origins. But all of them have 
one thing in common. All of them force us to renew and redefine the 
values most essential to the academic enterprise and to the confidence 
of those on whom it depends. It is these values that are most at risk 
from the challenges I have described, whether the challenges arise from 
strong political convictions, from the burgeoning opportunities for 
advanced education and expertise, or from the commercial possibilities 
created by scientific discoveries and specialized training. Ironically, it 
is the very success, the visibility, the mounting influence of our uni- 
versities that have brought about these pressures and made them so 
strong. Since knowledge, discovery, and advanced education will all 
continue to grow in importance, the influence of universities seems 
bound to keep on rising as well. If so, the challenges I have described 
are much more likely to intensify than to decline. 








COMMENTARY 


Federal Law and Scholarship Policy: 
An Essay on the Office for Civil 
Rights, Title VI, and Racial 
Restrictions 


MICHAEL A. OLIVAsS* 


Part I 


In a politically adroit attempt to justify their decision to play in 
Arizona’s Fiesta Bowl, officials of the University of Louisville an- 
nounced their intention to dedicate their share of the proceeds to 
campus minority programs and scholarships. To counter the contro- 
versy over Arizona voters’ rejection of a state holiday honoring Dr. 
Martin Luther King, Jr., Fiesta Bowl officials decided to donate $100,000 
for minority scholarships at both Louisville and the University of 
Alabama. The only naysayer was the Louisville basketball coach, 
Denny Crum, who complained that the money should go to the athletic 
programs whose prowess had generated the money.’ Barring a tie in 
the game, it seemed as if everything would turn out satisfactorily.? 

Coach Crum may yet get the money. On December 4, Assistant 
Secretary for the Office for Civil Rights, Michael Williams, wrote to 
the Executive Director of the Fiesta Bowl, indicating that the proposed 
Martin Luther King, Jr., scholarship program would run afoul of Title 
VI.3 

A Department of Education press release, distributed on newswires 
the same day, indicated that failure to reconstitute the program would 
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1. Taylor, What’s in the Cards?, Sports ILt., Dec. 10, 1990, at 78. 

2. In fact, some blacks in Louisville felt betrayed by the decision, and made their 
displeasure known. See Brodie and Mercer, U of Louisville, Community Ponder Con- 
sequences of Decision to Accept Fiesta Bowl Invitation, BLACK IssuES IN HIGHER EDUC.. 
Dec. 6, 1990, at 1. 

3. 42 U.S.C.A. § 2000d (West 1981 & Supp. 1991). OCR Assistant Secretary Michael 
Williams, letter to John Junker, Fiesta Bowl, Dec. 4, 1990, [hereinafter Williams] 
appended to United States Department of Education, Press Release, Dec. 4, 1990 
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violate Title VI and would ‘‘place schools at risk of losing all federal 
funding.’’* Even though Williams acknowledged that Title VI and its 
regulations did not apply to the Fiesta Bowl, ‘‘universities that those 
students [recipients of the scholarships] attend may not directly, or 
through contractual or other arrangements, assist the Fiesta Bowl in 
the award of those scholarships unless they are subject to a desegre- 
gation plan that mandates such scholarships.’’> Williams went on to 
counsel Fiesta Bow! officials that they could provide Louisville or 
Alabama students with race-exclusive scholarships or other financial 
aid, but the universities ‘‘could not receive or dispense such scholar- 
ships or otherwise assist the Fiesta Board sponsors unless subject to 
a desegregation plan that includes such scholarships.’’® 

The Assistant Secretary advised the universities that they could 
reconstitute the scholarship fund into one in which ‘‘race is considered 
a positive factor amongst similarly qualified individuals if the insti- 
tution is one where there has been limited participation of a particular 
race’’ or they could recast the program into one that ‘‘utilizes race- 
neutral criteria.’’’ Finally, he indicated that a staff attorney would 
contact the Fiesta Bow! officials ‘‘to provide you assistance in design- 
ing and implementing’’ the program.® 

This offer is one that Fiesta Bowl officials should refuse. If it were 
not so sad, observers would be laughing at the breathtaking irony of 
this situation. The rights of black students were secured in Alabama 
only after protracted litigation, the calling-out of the National Guard 
and public race-baiting by then-Governor George Wallace. Even after 
black plaintiffs had won, the 1963 decision in Lucy v. Adams® was 
needed to hold the Dean of Admissions at the University of Alabama 
to a court order rendered in 1955 (the order had required the Univ- 
ersity’s Dean to admit blacks). When the Dean resigned in 1961, his 
successor argued that the 1955 order was no longer binding, and that 
he would not obey the order.’° This disingenuity also led southern 
states to argue, albeit unsuccessfully in most cases, that the mandate 
of Brown v. Board of Education was limited to public elementary and 
secondary schools, since its facts arose in the K-12 setting.’! Faced 
with this history, how could any federal official seriously believe there 
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1991] FEDERAL LAW AND SCHOLARSHIP POLICY 23 


has not been ‘‘limited participation of a particular race’ in Alabama? 

Since 1981, the federal government has sought to restore tax-exempt 
status to Bob Jones University,’ vetoed the Civil Rights Restoration 
Act,?? and fraudulently backdated OCR responses to make it appear 
that the Department of Education had complied with court orders." 
Faced with massive financial-aid fraud in the proprietary sector that 
preys upon minority students, wholesale resistance by states to comply 
with the minimal Adams requirements to reduce racial disparities, 
and unlawful delays in promulgating essential regulations,’® Assistant 
Secretary Williams has nothing better to do than read the sports pages? 

Williams’ warning was not only mean-spirited, but wrong. Title VI 
does not prohibit race-exclusive scholarships. The very provisions he 
cited in his letter make it clear that schools may use racial criteria in 
distributing financial aid: ‘‘In administering a program regarding 
which the recipient has previously discriminated against persons on 
the ground of race, color, or national origin, the recipient must take 
affirmative action to overcome the effects of prior discrimination.’’*® 
Secretary Williams allows in his letter that the institutions could 
award the aid as planned if ‘‘they are subject to a desegregation plan 
that mandates such scholarships,’’’” apparently unaware that Judge 
John Pratt ordered the Department of Education to obtain desegregation 
plans from the states of Kentucky and Alabama in 1980." The resulting 
plans incorporated financial aid to black students at white institutions, 
and vice versa.’® 

Even if there had been no Adams litigation, Title VI regulations on 
their face allow such a remedial program: ‘‘Even in the absence of 
such prior discrimination, a recipient in administering a program may 





12. Bob Jones Univ. v. United States, 461 U.S. 574, 103 S. Ct. 2017 (1983). 

13. 24 Weekly Comp. Pres. Doc. 373 (March 22, 1988). The CRRA was passed over 
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Backdating of Documents In Its Civil Rights Investigations, Epuc. Datty, March 31, 
1987, at 1-3; ED Ends Higher Ed Desegregation Requirements for Four Southern States, 
Epuc. Datty, Feb. 11, 1987, at 1, 8. 
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16. 34 C.F.R. § 100.3 (b)(6)(i) (1964). 
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noting that University of Louisville awards 217 minority scholarships under voluntary 
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Court (1989), at 937-938 (chronology of Adams litigation). 
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take affirmative action to overcome the effects of conditions which 
resulted in limiting participation by persons of a particular race, color, 
or national origin.’’?° 

Nearly every institution in the country administers a variety of 
public and private financial-aid programs, with a welter of overlapping 
and crisscrossing purposes—aid based upon qualitative and quantita- 
tive criteria, donor preferences, historical accident, and circum- 
stance. The Fiesta Bowl funds would be administered by the 
institutions along with those funds earmarked for veterans, children 
of disabled firefighters, out-of-state students, high SAT scorers, grace- 
ful seven-footers, alumni children, and orphans from Bernalillo County. 
Title VI does not prohibit such practices, and especially does not do 
so for public colleges in Kentucky and Alabama. Moreover, OCR 
knows better. Even when non-Adams states such as Tennessee de- 
cided, without federal intervention, to merge white UT-Nashville and 
black Tennessee State so as to reduce racial isolation, the federal 
government sued unsuccessfully to keep the state from awarding 
scholarships and special programs to black students.?? Fortunately, 
the 6th Circuit saw through the intervention and denied the federal 
government’s request, but not before noting: ‘‘At the very time the 
state became convinced that its earlier efforts had failed to eliminate 
the vestiges of its past discriminatory practices, the Department of 
Justice was urging the court to pull back—a truly ironic situation.’’?* 


Of course, the Adams case was brought by black litigants in the first 
place because the federal government had failed so miserably in its 
duty to enforce Title VI. 

At a time when black enrollment levels are stagnant and when 
Mexican-American law students have declined in number,” it is ‘‘truly 
ironic’ that OCR could send such a warning shot across college bows. 





20. 34 C.F.R. § 100.3(b)(6)(ii) (emphasis added). 
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My counsel would be for the two universities to invest the money in 
a fund for athletes who do not complete their degrees within four or 
five years of enrolling. I would do this not because OCR thinks the 
proposed program illegal. It isn’t. I would do it because it is the right 
thing to do. A mere six of thirty-seven Louisville basketball players 
who completed their athletic eligibility in the 1980s had earned their 
degrees within five years of enrolling; four of Coach Crum’s 1990 
recruits ran afoul of Proposition 48.75 And if I were OCR, I’d try to 
get my own house in order, fulfill my obligations in Adams enforce- 
ment, fire the staff that committed fraud in their investigations, in- 
vestigate proprietary-school fraud, and quit pestering the private sector 
that, in this instance, is doing something positive to help minority 
students. Isn’t this one of those thousand points of light the president 
has touted? Surely someone stoic OCR stationery and is trying to 
make Michael Williams look foolish. I hope he finds the culprit and 
presses charges. 


Part [I26 


There is understandable confusion over the retreat of Office for Civil 
Rights (OCR) from its original public comments, and many fear the 
retractions are more confused than the original statements. My own 
thoughts on the original policy change were published in the CHRon- 
ICLE OF HIGHER EDUCATION,”” where I wrote that the Office lacked the 
statutory or regulatory authority to announce or enforce such a change, 
that Assistant Secretary Williams misinterpreted Title VI and its re- 
gulations, and that he was wrong in the way he went about his mean- 
spirited attack. Instead of giving this important matter the serious 
consideration it deserved, Williams proclaimed policy by press release 
and press conferences, and refused to explain the declarations to 
Congress when given the opportunity. 

The Assistant Secretary has now retreated, but the retreat also 
scorched the earth. The December 18 press release announced a ‘“‘six 
point plan’’ to quell the outpouring of embarrassing criticism: 


1. The Administration fully endorses voluntary affirmative ac- 
tion in higher education, and encourages educational oppor- 
tunities for minority and disadvantaged students. 

The Department of Education has decided that the Title VI 
regulations will be enforced in such a way as to permit 
universities receiving federal funds to administer scholar- 
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ships established and funded entirely by private persons or 
entities where the donor restricts eligibility for such scholar- 
ships to minority students. Under Title VI, however, private 
universities receiving federal funds may not fund race-exclu- 
sive scholarships with their own funds. 

Race-exclusive scholarships funded by state and local gov- 
ernments are covered by the Supreme Court’s decisions con- 
struing the Constitution and thus cannot be addressed 
administratively. 

Given the evident confusion among the universities on the 
preceding point, ED will provide universities a four-year 
transition period in order to permit universities to review 
their programs under Title VI, and to assure that any students 
under scholarship, or being evaluated for scholarship, do not 
suffer. ED is eager to provide technical assistance to any 
institution during this four-year period. Such technical as- 
sistance has already helped universities administer their 
scholarship programs in full compliance with Title VI. 
During the four-year transition period, the Administration 
will not pursue a broad compliance review with respect to 
minority scholarships but will fulfill its statutory obligation 
to investigate any complaints received. 

The Administration will encourage state legislatures, local 
governments, and private universities receiving federal funds 
to carefully review and analyze the legal restrictions on 
minority scholarship programs imposed by the courts, so that 
these entities may continue to the fullest extent possible to 
provide scholarship assistance to minorities and other per- 
sons in need.”* 


It doesn’t require a military strategist to recognize that OCR broke 
camp and retreated. In beating a hasty retreat to the sea, however, 
Williams has slashed and burned all around him, and these six points 
of darkness cannot be the last word. 

First, if Williams wants to change enforcement policy grounded in 
Title VI, let him do it lawfully, either by going to Congress and laying 
out his views or by posting his proposals to amend Title VI regulations 
and inviting comments. Other legislative options include changing 
trust law to accommodate his new views on the constitutionality of 
earmarked donations,”® or rewriting accounting principles to incor- 
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porate his novel view of what constitutes an institution’s ‘‘own 
funds.’’*° The reauthorization of the Higher Education Act,** currently 
underway, should give him the forum he requires. But let the law 
enforcement official of the government administer the law or get it 
changed by those with the portfolio to do so. OCR does not reveal 
how it will administer a ‘‘four-year transition period’’ for colleges to 
review their programs, or how their ‘‘evident confusion’’ will be 
clarified. Having broken the china, OCR now offers to help institutions 
patch it back up. 

If OCR had wanted to sow confusion, it couldn’t have done a better 
job. I have received dozens of calls from financial-aid officers, college 
presidents, reporters, and students—all wanting to know if their pro- 
grams were vulnerable. One law dean sorrowfully noted how a new 
initiative to honor a distinguished black alumnus had been called into 
question, both by donors and by faculty. I received a call from an 
educator affiliated with Lou Rawls’ United Negro College Fund, want- 
ing assurance that their December telethon would not be jeopardized. 
‘‘Love’s a Hurting Thing,’’ indeed. 

My advice to all educators is that they stand tall on this issue. 
Nothing that the OCR has done has changed the legality of race- 
specific programs, or rewritten the validity of the tax deductions for 
donors. People can donate money for minority programs, and insti- 
tutions can distribute that money and their own funds for minority 
programs. I encourage presidents to proclaim their intentions to do 
so, and with renewed efforts.*? It is essential that educators coura- 
geously reject any suggestion that they retreat on this issue. Foun- 
dations, corporations, legislators, and other donors should increase 
their contributions to the United Negro College Fund, the National 
Hispanic Scholarship Fund, the LULAC National Scholarship Fund, 
the American Indian College Fund,** and the variety of other deserving 
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organizations and colleges that award scholarships to needy minority 
students. A mind is a terrible thing to waste, even at OCR’s urging.* 
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University Research and the Wages of 
Commerce 


MICHAEL DAvIs* 


INTRODUCTION 


On October 12, 1990, Ralph Nader gave a talk on ‘‘The Relationship 
Between the University and Business and Industry’’ as part of Wayne 
State’s conference, Ethics and the University. The talk was vintage 
Nader, a loose argument supported by hundreds of particular details, 
presented without notes. The conclusion was a call to arms: Declining 
federal support of scientific research has tempted institutions of higher 
education (hereinafter ‘‘universities’’) to turn increasingly to business 
for help. Particular universities, even particular departments, have 
forged links with particular businesses. Business interests are taking 
over the university. The university will lose its soul unless it again 
becomes a place apart, a source of independent research and impartial 
judgment. The link between university and business must be broken 
once and for all. 

I was one of two academics asked to respond. My response was not 
exactly a refutation; nor will this Commentary be. Nader has spotlighted 
an important problem. But he has, I believe, misunderstood it. He has 
not paid enough attention to its context. In context, the problem is 
more ambiguous than he makes it out to be, and better contained 
through innumerable small decisions than resolved once and for all. It 
is a problem for managers rather than for an Old Testament prophet. 

University attorneys will be involved. They must approve many of 
the contracts by which universities and businesses create the links 
Nader fears. They also may help formulate general policies governing 
such links. University attorneys will need to distinguish clearly those 
links with business that universities ought to allow, or even encourage, 
from those the universities should discourage or forbid. This Commen- 
tary may provide a starting point for making such distinctions. 
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I must begin with three admissions. The first is that I am affiliated 
with the Illinois Institute of Technology (IIT). Though now a university 
with a college of liberal arts, Ph.D. programs, a law school, and so on, 
IIT began as an engineering school and retains something of that spirit. 
Engineering schools exist to serve industry. They train chemical engi- 
neers for the chemical industry, automotive engineers for the auto 
industry, and so on. They also try to do research useful to industry 
and devote :considerable time to helping industry make use of that 
research. 

While IIT was conceived in what Nader must regard as sin and grew 
up committed to what Nader fears, I have not seen the effects that 
would justify his fears. True, IIT’s research tends to the applied. Even 
our humanists pay much more attention to technology than do their 
counterparts at a liberal arts college. But, otherwise, IIT seems much 
like other universities with which I have been affiliated. 

Engineering schools are not alone in their commitment to close links 
to business. Land-grant universities have a similar history. They were 
established to serve agriculture, the major industry of their day. From 
the beginning, they tried to do research useful to agriculture. 

That is my first admission. The second is that I work at IIT’s Center 
for the Study of Ethics in the Professions (hereinafter ‘‘the Ethics 
Center’’). The Ethics Center was designed to link philosophers, social 
scientists, and other academics with society’s professions. 

Professions are practical activities, as inevitably linked to business 
in this society as human life is linked to the earth, air, and water of 
this blue planet. Some professions, like law or dentistry, are in fact 
carried on as businesses. Most members of those professions market 
their services. They differ from other business people only in formally 
committing themselves to serve the public in ways beyond what is 
required by law, market, and morality. Other professions, especially 
engineering, serve the public primarily through employment in large 
businesses. Still other professions—teaching or public administration, 
for example—though not directly engaged in business or employed by 
it, must regularly deal with business. Even government must get most 
of what it uses from ‘‘the private sector.”’ 

I am, then, institutionally committed to links between university and 
business. I also have benefitted personally from those links. While I 
am not an employee of any business, my links with business have 
served me in other ways. For example, these links have made it possible 
for me to interview engineers within large companies as part of a study 
of the ethical problems engineers face on the job. 

So much for my second admission. My third explains how I came to 
be one of Nader’s respondents. It too is relevant to gauging how much 
weight my reponse deserves. About five years ago, I was asked to serve 
as commentator for a panel at a meeting of the American Association 
for the Advancement of Science (AAAS). The panel’s subject was the 
threat that business-supported research in biotechnology posed to the 
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integrity of the biological sciences within the university. Apart from 
being a philosopher, I had only two obvious qualifications for the 
assignment. One was that the panel’s chair was the Ethics Center’s 
director. The other qualification was that I had never before thought 
about the subject. My five co-panelists had already taken positions in 
articles or books. I was to offer a fresh perspective. 

Before reading the papers, I undertook to do what philosophers 
generally do on such occasions, that is, to analyze the arguments, point 
out weaknesses, and attempt an overall assessment of the various 
positions. When I read the papers, I did so with increasing concern. 
Everything seemed to depend on one’s understanding of what was 
going on in university departments and business laboratories. 

I therefore decided to talk to some university researchers and business 
people directly involved (including my fellow panelists).' I did not do 
a scientific survey. I did not formulate questions in advance, keep notes 
of what was said, or choose informants in an orderly way. I simply 
collected points of view until I thought I understood the reality behind 
them. That reality turned out to be much more familiar than I had 
surmised from my initial immersion in the debate over university- 
business research links. Unfortunately, the AAAS panel did not provide 
an opportunity to report much of what I had learned. The Wayne State 
conference, however, did provide me with that opportunity. I was 
therefore grateful when, having heard what I might say, the conference 
organizers invited me to be one of Nader’s respondents. This Commen- 
tary reports what I learned from my inquiries. 


I. WHAT BusINESS CAN GET FROM THE UNIVERSITY 


The business people I talked to generally identified three reasons for 
wanting to link up with university biology departments (including 
departments of biochemistry, biophysics, bioengineering, and so on): 
knowledge, students, and stimulation.” I shall discuss these in order. 





1. The AAAS invited all members of the panel to contribute their papers to a 
volume. Most did (with Sheldon Krimsky replacing Mark Lappé). The result was AMERICAN 
ASSOCIATION FOR THE ADVANCEMENT OF SCIENCE, COMMITTEE ON SCIENTIFIC FREEDOM AND 
RESPONSIBILITY, PART I BIOTECHNOLOGY: PROFESSIONAL ISSUES AND SOCIAL CONCERNS (P. De- 
Forest, M. S. Frankel, J. S. Poindexter, V. Weil, eds. 1988). While all the papers are 
worth reading, the most relevant here are: MacCordy, The Impact of Proprietary Arrange- 
ments on Universities, 12-19; Price, Bridging the Gap Between Academia and Industry: 
The Scientist’s Role, 20-27; and Beachy, Reflections of an Industry-Supported University 
Scientist, 28-33. My contribution to the volume (pp. 49-53) is a response to what the 
volume’s other contributors wrote, not my response to what the other panelists said. 

2. Notably missing from this list of reasons for wanting closer links with university 
researchers is access to equipment. Biotechnology companies may be unusual in this 
respect, but that was not a consideration they mentioned. The explanation does not seem 
to be that business research is better funded than university research. No one with 
experience in both fields made such a suggestion. What they did say suggests the 
following explanation: A company developing a particular technology is likely to have 
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Knowledge. Depending on the field and the journal involved, the 
time between scientific discovery and publication is between six months 
and two years. In many fields, even six months is now a long time to 
wait for information to be distributed. Those who depend on journals 
for information about their field will be forever behind those who 
depend on word of mouth, fax, electronic mail, or other informal means 
of communicating with those working at their field’s developing edge. 

This is at least as true in ‘‘applied science,’’ including biotechnology, 
as in ‘‘pure science.’’ Indeed, in many fields, the distinction between 
pure (or basic) research and research in applications is all but gone. 
Even abstract theory may have immediate applications, and many 
applications generate new theories. 

A biotechnology company with close links to the appropriate biology 
department can gain a lead of anywhere from six months to two years 
over competitors who lack such links. That advantage need not be 
gained by excluding competitors, but rather by establishing links com- 
petitors also could establish, but, for one reason or another, do not. 
The advantage differs little from that which a company might gain by 
subscribing to journals another company does not. Because the advan- 
tage is primarily a function of convenience of communication, proximity 
is important. For that reason, companies tend to cluster around uni- 
versities doing the appropriate research. 

What, in principle, is the objection to close links between business 
and the appropriate university department, undertaken to achieve such 
competitive advantage? The competition involved seems to be in the 
public interest. The time a company saves by receiving information 
sooner through informal channels ultimately means that useful products 
should reach the market that much sooner, making our lives that much 
better. Public benefit should increase as competition forces companies 
one by one to copy the links competitors have with a particular 
department, either by developing similar links with that department or 
with a similar department. In the long run, even as the competitive 
advantage of links with the university tends to disappear, both the 
necessity of those links and the public benefit derived from them should 
continue to increase. 

Students. The second reason biotechnology companies gave for want- 
ing to link up with a particular biology department was access to 
graduate students. Biotechnology is not only a ‘‘science-driven’’ field; 
it is a field in which biologists (biochemists, and so on) are deeply 





many more researchers working in a small field than would a large biology department. 
Even if the amount spent on equipment per researcher were the same, therefore, the 
biotechnology company’s aggregate fund for equipment suitable for that field would be 
greater than that available to a university. The biotechnology company would be more 
likely to have the full range of equipment needed for work in that small field, while 
having far less in the way of equipment needed for other fields, even those closely 
related but not part of its research plan. As in other respects, so with equipment, the 
university tends to be the generalist, and the business tends to be the specialist. 
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involved at every stage. In some biotechnology companies, even some 
large ones, nearly half the employees are Ph.D.’s. Such companies need 
Ph.D.’s in biology in the way the auto industry needs mechanical 
engineers. They want the best people they can get. They are more 
likely to recruit a Ph.D. who worked with them as a graduate student 
than one who did not. The companies therefore want their links with 
the university to include research involving the institution’s graduate 
students. They view these links as analogous to those often established 
with universities as part of an undergraduate ‘‘co-op’’ program. 

The business people I talked to believed students also benefitted from 
contact with them. Graduate students often arrive at an industrial 
laboratory sure that they will be dealing with people who care nothing 
for science, people whose academic insufficiency forced them out of 
the university into the world of dreary money-grubbing applications. 
What they find are scientists not so different from themselves, working 
under conditions not so different from those in the university. For the 
first time, taking a job in industry becomes an attractive possibility. 
The students now have an option they did not have before. 

Stimulation. The third reason biotechnology companies gave for 
wanting close links with a university biology department was intellec- 
tual stimulation. Though researchers in the biotechnology business 
think of themselves as scientists much like those in biology depart- 
ments, they are nonetheless aware of certain differences. Some of these 
differences resemble those that exist within a university between, say, 
a chemistry department and a department of chemical engineering. 
University researchers, being less concerned with application, tend to 
see particular problems against a broader horizon. Contact with uni- 
versity researchers helps to break down the tunnel vision that comes 
from working too long in a single direction or too close to a particular 
technology, something more likely to happen in an industrial laboratory 
than in a university laboratory. 

Though some differences between university and business researchers 
have this benign origin, others do not. Businesses and universities 
differ in their use of information. For business, knowledge is primarily 
a source of wealth rather than academic reputation. To produce wealth, 
knowledge must be controlled in ways it need not be to gain reputation. 
In order to pursue wealth, businesses tend to be more secretive about 
research than universities. Business research tends to be discussed freely 
only within the company (or within a unit of the company). University 
researchers, on the other hand, generally move in a wider world, talking 
as freely with researchers at other institutions as with those down the 
hall. 





3. The problem of secrecy, however, is not unknown even within the university. 
Some university researchers do classified research. Such researchers, especially those 
working within separate laboratories under contract with the Department of Defense, may 
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Even within a business, however, secrecy tends to impede the free 
communication on which science and engineering thrive. One benefit 
that businesses may derive from profitable links with a university 
department is an argument to keep controls on information within the 
company to a minimum. Since university researchers tend to resist 
secrecy on principle, businesses learn to allow more open communi- 
cation or lose valuable university contributions. 


II. WHAT THE UNIVERSITY CAN GET FROM BUSINESS 


The few university administrators I talked to either were willing to 
do whatever the ‘‘research community’’ wanted or talked primarily as 
researchers rather than as administrators. While pleased with the in- 
come generated by research, university representatives did not initiate 
links between university and business. Individual university researchers 
(or research groups) typically initiated the research relationship. These 
researchers generally identified three reasons for their links with busi- 
ness: placement, technology, and stimulation.‘ 

Placement. Since the late 1960s, placing Ph.D.’s in university posi- 
tions has become increasingly difficult, even in relatively hot fields 
like biotechnology. A department that cannot place its graduates will 
eventually find itself with fewer graduate students. Fewer graduate 
students would mean less university support, more undergraduate 
teaching, fewer colleagues, older equipment, and, eventually, less in- 





work under conditions more secretive than those under which the ordinary scientist in 
business works. Such university researchers tend to be cut off from other university 
researchers. While they may benefit from hearing what other researchers are doing, they 
can freely discuss their own work only with those having the appropriate government 
clearance. They cannot engage in the usual give-and-take of academic science. 

Most university researchers tend to view those among them doing classified research 
as outside the academic community, even when the work is conducted in the next lab. 
For that reason (among others), universities generally have discouraged classified research 
on campus. When universities have allowed such research, they have usually tried to 
make the research as open as possible. By settling in advance what results will be 
publishable and how long publication can be delayed, for example, universities have 
tried to prevent the intellectual isolation that secrecy within the university tends to 
generate. 

4. Notably absent from this list of reasons is money, a reason which Nader stressed. 
The university researchers I talked to suggested three reasons why money as such is not 
important. First, money is primarily a means of getting equipment and supporting 
students. Money thus is implicit in the first two reasons they listed. Second, they thought 
that biotechnology companies generally wanted to link up with the best biology depart- 
ments, that is, those whose researchers were also most likely to win government grants. 
Links with business did not so much increase their research support as change its source 
and, with its source, the arguments necessary to justify it. Third, and perhaps most 
surprising, most biotechnology companies did not seem to have vast pools of money to 
invest in new research. Getting money out of a company was at least as hard as getting 
it out of the government. Indeed, the major difference between the two was that getting 
money out of a company was a much more personal affair, with memos, phone conver- 
sations, and meetings often taking the place of a formal application. 
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teresting research. Faculty, therefore, have a substantial interest in the 
quality of the employment of their Ph.D.’s. Today, many Ph.D.’s work 
in industry. A faculty member’s close links with a particular biotech- 
nology company may enhance a student’s chances of receiving per- 
manent employment with that company after graduation. Instead of a 
rushed courtship during the few months before graduation, the student 
can spend two or three years working beside the company’s researchers, 
giving both the company and the student adequate time to make a full 
assessment of each other. This is especially important for students who 
are more impressive in a laboratory than in an interview. 

Technology. Basic research in biotechnology depends heavily on 
developments in business applications. Certain research, for example, 
may require inserting biological material into a cell. Procedures for 
producing large amounts of that material, and ‘‘vectors’’ for inserting 
the material into the cell, are as likely to be developed in the laboratory 
of a biotechnology company as in a university laboratory. A university 
scientist closely linked to the right company may be able to get the 
necessary procedures or vectors more quickly than without such links. 
Such ‘‘inside information’? may save several years of work for the 
scientist. That a particular university researcher will benefit from the 
work of a certain biotechnology company is today relatively easy to 
predict. If the researcher works with the same organism that the com- 
pany uses, the researcher may benefit from the company’s resources. 
The company is likely to have (or be developing) equipment, proce- 
dures, or materials the researcher will find useful, and that otherwise 
might be unavailable. Because the research is related to the company’s 
work, the researcher may also have a bargaining tool. Collaboration, 
therefore, is likely to benefit both the researcher and the company. In 
return for being allowed to monitor a researcher’s progress (that is, to 
see research before publication), the company may agree to alert the 
researcher to commercial developments, provide new products at cost, 
and otherwise assist the research. 

Stimulation. Those opposed to university-business research links 
worry about the redirection of university research that such links 
produce (‘‘warping of the research agenda’’). The worry is not baseless. 
Even university researchers with close links to business agree that their 
research should be determined by the probability of scientifically in- 
teresting discoveries, not the profit that it might generate. They also 
agree that greed sometimes leads university researchers to seek profit 
rather than knowledge. Nonetheless, they thought that their links with 
business were defensible. 

Proponents of university-business research did not justify their links 
with business simply by the access to technology or the placement of 
graduate students. Those benefits, though substantial, were not enough 
to justify the risk of being drawn into research having no inherent 
scientific interest. They were sure that, if necessary, they could find 
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ways to obtain much of the same technology and student placement 
while distancing themselves from business. The one benefit they did 
not think they could otherwise obtain was the intellectual stimulation 
available from working closely with business researchers on particular 
projects. 

At first, this claim appears suspicious. How convenient! They knew 
that working with business had changed their research. Why not ascribe 
the change to intellectual stimulation rather than to the warping effect 
of excessive concern with marketing? 

There are nonetheless at least two reasons to take the claim of 
intellectual stimulation seriously, one is empirical. The researchers not 
only claimed to be more productive scientists as a result of their links 
with business, they provided anecdotal evidence. The researchers re- 
lated stories of how their work with business called attention to pos- 
sibilities they might have overlooked otherwise. And anecdotes are not 
the only empirical evidence for their claim. Statistical evidence is also 
persuasive. One survey reports that ‘‘faculty ... who were receiving 
industry support tended to publish more, patent more, earn more, serve 
in more administrative roles, and teach as much as faculty without 
industry funds.’’> 

The second reason I accepted the claim that business research rela- 
tions stimulated intellectual creativity was that I had experienced some- 
thing similar. I initially studied applied ethics as an adjunct to teaching 
courses in that field. These courses, from the outside, may have looked 
like ‘‘pandering to the student market.’’ Over the years, however, as I 
attempted to apply my theoretical views to the practical questions on 
which such courses focus, I found my theoretical views changing. 
Much that made sense in the abstract turned out to be nonsense in 
practice. As my sense of moral practice changed, others, including 
some dyed-in-the-wool theorists, found my views on ethics growing 
more interesting. My publication rate improved substantially.® 

We should take university researchers at their word, therefore, when 
they claim they benefit intellectually from working closely with re- 
searchers in business (at least until their publications tell us otherwise). 
Once we accept that claim, we can see why Nader’s call to break all 
links between university and business must be rejected. Some of those 
links are paying for themselves in scientific knowledge, the one coin 
every university should honor. 





5. Blumenthal, Gluck, Louis, Sotto, Wise, University-Industry Research Relation- 
ships in Biotechnology: Implications for the University, 232 ScIENCE 1361, 1364 (June 
13, 1986) 

6. I am not the only philosopher who thinks applied ethics has done much for 
theory (and for philosophy generally). See, e.g., Toulmin, How Medicine Saved the Life 
of Ethics, 25 PERSPECTIVES IN BIOLOGY AND MEDICINE 736-750 (Summer 1982); see also 
Davis, The Ethics Boom: What and Why, 24 CENTENNIAL REvicw 163-186 (Spring 1990). 
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CONCLUSION: WHAT’S TO Worry? 


I do not wish to sound too cheerful about research links between 
universities and businesses. Like Nader, I think those links can endan- 
ger a university’s soul. I differ from Nader only in denying that the 
danger is inherent in most links between university and business. 

Universities are places not only of learning, places where the learned 
congregate; they are as well, and indeed primarily, places for learning, 
whether by discovery or by being taught. The university will not lose 
its soul so long as its links with business serve learning. The question, 
then, is which links between university and business are likely to serve 
learning and which are not. Those links likely to interfere with learning 
should be forbidden or, where that is impossible, discouraged. 

I shall conclude this Commentary by pointing out three links between 
university and business that can endanger learning. While the list could 
be lengthened, three dangers suffice to make my general point. 

One danger comes from within the university itself. This danger 
arises from university researchers who want to get rich and will stay 
at the university only if university policies make such enrichment 
possible. For example, some researchers want to benefit personally from 
the patents for which they receive credit. They want to use university 
facilities, including graduate students, to work on projects from which 
they will, they hope, eventually make money for themselves. University 
policy should be designed to encourage such researchers to go else- 
where. University officials could require, for example, that all patents 
developed in university facilities become the property of the university. 
The university might then put the income from patents back into 
research. This requirement could be structured so that the money would 
go back into research in the particular researcher’s laboratory, without 
personally enriching the researcher. 

Why discourage the greedy in this way? The university, unlike the 
market, is a place where riches are (or, at least, should be) suspect. 
The rewards the university offers include the pleasure of learning 
something new; the fellowship of those who value knowledge for itself 
(or for the public good); and (ultimately) the honor of doing something 
for knowledge that the fellowship considers important. University re- 
searchers sometimes become rich, as do professors who write textbooks. 
But those who want riches should go into business, not as researchers,’ 
but as entrepreneurs, or holders of equity, who may go broke in the 
market instead of growing rich. The university should not go out of its 
way to make room for those whose purposes are alien. University 
researchers who seek personal profit when they are supposed to discover 
and teach are enemies to universities. 





7. Researchers in business, like university researchers, are frequently required to 
sign an agreement to give the employer all property rights to discoveries made during 
employment. 
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A second danger is the possibility that researchers’ scientific judg- 
ments will be clouded by the profit motive. For example, I know of a 
professor who, in partial payment for overseeing FDA-required testing 
of a new drug, was to receive stock options in the company producing 
the drug. The options would have been worth nothing unless the test 
turned out positive. 

While lawyers have long been sensitive to conflict of interest, scien- 
tists only recently have begun to think in such terms. Universities need 
to provide policies for identifying potential conflicts, for avoiding those 
that can be avoided, and for disclosing to interested parties those that 
cannot (or need not) be avoided. Though the government has begun to 
force universities to formulate policies on conflicts of interest relevant 
to government-supported research, universities probably should go well 
beyond what is required by law.® 

The third danger concerns control of information that the university 
produces for business or receives from business. A university exists to 
teach what its faculty knows. Secrecy, however justified outside the 
university, is inconsistent with that commitment to spreading knowl- 
edge. Classified or proprietary research may be excused, especially if 
the secrecy covers only a small part of a research plan, is of brief 
duration, or is confined to laboratories separated from the university 
campus. But a university should view even excusable arrangements 
with distrust. Such arrangements should never become so normal that 
the income they generate becomes sufficient to justify them. 

This list of dangers may sound surprisingly like Nader’s. Yet, it 
follows from what I suggested justifies many of the links Nader con- 
demns. The stimulation that both business and university researchers 
cite as the one advantage that cannot be achieved except by close links 
between them, presupposes important differences between them. So, 
for example, a university researcher would not be nearly as likely to 
bring a new perspective to a problem on which a business researcher 
has been working if the university researcher were as concerned with 
marketable applications as is the business researcher. Similarly, a busi- 
ness researcher is not nearly as likely to stimulate ideas for new lines 
of research in a university researcher who has been thinking like a 
business researcher all along. If what makes the university useful to 
business depends on such differences, the long-term interests of busi- 
ness (as well as of the university) are in preserving those differences. 
University-business links, therefore, should not endanger the funda- 
mental difference between university and business. 





8. Here, discussion of links between university and business merges into the wider 
field of research ethics. For a survey of that field, see Davis, The New World of Research 
Ethics: A Preliminary Map, 5 INTERNATIONAL JOURNAL OF APPLIED PHILOSOPHY 1-10 (Spring 
1990). For some strategies for dealing with these problems, see Davis, The Discipline of 
Science: Law or Profession?, 1 ACCOUNTABILITY IN RESEARCH 137-145 (Fall 1990). 








Rape on College Campuses: Reform 
Through Title IX 


TERRY NICOLE STEINBERG* 


INTRODUCTION 


During my last semester of law school, a friend tried to rape me in 
my apartment in Cambridge, Massachusetts. I lived alone. While it was 
happening, I felt disembodied, and I lost my voice. I returned to classes 
on Monday, vacant and withdrawn. What I remember most is the fear— 
of friends not believing me, and of seeing him on campus. 

I did not know whom to trust with an experience so painful. Who 
would understand? Who could help me? I revealed the attack to few 
people. My boyfriend, four states away, did not want to hear the details. 
He could not be objective about what had happened to me. My female 
friends reacted uniformly and predictably. There was both empathy and 
a connection between us. In a few words I could explain how I felt 
and they understood. 

My male friends reacted with more skepticism. One completely dis- 
engaged from me and will not see me anymore. Two others supported 
me but required that I defend myself: I had to explain that I hurt and 
that what had happened was no ‘‘misunderstanding.”’ 

I chose not to report the attempted rape to the police. As a law 
student, I learned with increasing discontent how badly rape victims 
are treated by the legal system. I had no bruises to show as injuries. 
No demonstrable injuries—no evidence. Did Massachusetts have a rape 
shield law? If not, then my past sexual history would be fair game for 
cross-examination. I did not want to endure that pain and relive this 
crime in a public courtroom. 

I am telling my story because I believe, as do other legal authors,’ 
that the law becomes less narrow and more complete when described 





* B.S., Cornell University, 1981; J.D., Boston University School of Law, 1990; 
admitted to the Massachusetts Bar, December 1990; Staff Attorney, Office of Hearings 
and Appeals, United States Department of Energy. The views expressed in this Article 
are those of the author, and do not represent the views or policies of the Office of 
Hearings and Appeals, the Department of Energy, or any other United States government 
agency. 

1. See Delgado, Storytelling For Oppositionists And Others: A Plea For Narrative, 
87 Mic. L. REv. 2411 (1989). Professor Delgado encourages members of ‘‘outgroups,”’ 
such as minorities and women, to tell their stories both to benefit themselves and to 
enrich the experiences of individuals who have traditionally held power. See also Estrich, 
Rape, 95 YALE L.J. 1087, 1089 (1986). 
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by a person whom the law affects directly. A rape story may assist the 
reader in more fully understanding rape law. I hope that my rape story 
helps to change the law, because the present laws do not accurately 
describe rape from the victim’s perspective. 

To many, rape? is remote, and therefore the law of rape has been 
abstracted to such a degree that a woman’s experience of rape and the 
law of rape are very different. The crime of rape is abstracted from the 
male point of view.* The law does not recognize the emotional trauma 
that a rape victim endures as conclusive evidence that she did not 
consent.‘ The law of rape in effect treats a woman as a victim to be 
taken less seriously than a victim of other crimes. A robbery under 
threat of physical harm is still a robbery, even if the victim bears no 
physical scars. Rape without serious physical injuries, however, may 
not result in a conviction. Many states permit the use of a victim’s past 
sexual history as evidence, as if to equate a woman’s consent to sex 
with one man as implicit consent to rape by any man.° 

At the time I was assaulted, I did not consciously connect what I 
learned in law school to my decision not to report the crime. Now, 
however, I understand how my education influenced the decision to 
remain silent.® I did not report my attempted rape to the police because 





2. This Article defines rape as: ‘‘carnal knowledge through the use of force or threat 
of force, including attempts.’’ C. J. HaRLow, U.S. Dep’T oF JUSTICE, FEMALE VICTIMS OF 
VIOLENT CRIME 7 (1991). 

The author acknowledges that men can be rape victims, and that male rape victims 
suffer as well; however, men account for less than 8% of all rape victims. Id. This 
Article focuses only on the crime of men raping women. 

3. Estrich, supra note 1, at 1091: 

In rape, the male standard defines a crime committed against women, and male 

standards are used not only to judge men, but also to judge the conduct of 

women victims. Moreover, because the crime involves sex itself, the law of 
rape inevitably treads on the explosive ground of sex roles, of male aggression 

and female passivity, of our understandings of sexuality—areas where differ- 

ences between a male and a female perspective may be most pronounced. 

4. Cling, Rape Trauma Syndrome: Medical Evidence of Non-Consent, 10 Women’s 
Rts. L. Rep. 243 (1988). See infra Part I. B. 2. 

5. See, e.g., Idaho Code § 18-6105 (1987): 

In prosecutions for the crime of rape, evidence of the prosecuting witness’ 

previous sexual conduct shall not be admitted nor reference made thereto in 

the presence of the jury, except as provided hereinafter. The defendant may 

make application to the court before or during the trial for the admission of 

evidence concerning the previous sexual conduct of the prosecuting witness. 

Upon such application the court shall conduct a hearing out of the presence of 

the jury as to the relevancy of such evidence of previous sexual conduct and 

shall limit the questioning and control the admission and exclusion of evidence 

upon trial. 

6. At least three law school experiences discouraged me from reporting the attempted 
rape. 

Rane Abstraction Number One 

During a discussion of self-defense in my first-year Torts class, the professor posed the 
following hypothetical: a man is about to rape a woman. If he rapes her but does not 
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I was afraid that too many people would believe common misconcep- 
tions, and not me. 

What I hope to accomplish in this Article is to remove the abstraction 
from rape. Rape on college’ campuses, or campus rape, is a systemic 
problem requiring far-reaching solutions. Most campus rapes are ac- 
quaintance rapes, as was mine, and most are never reported.* This 
Article discusses the extent and characteristics of campus rape, espe- 
cially acquaintance rape, and proposes legislation to reduce campus 
rape. Rape is not only a brutal form of sexual aggression, but also a 
type of sex discrimination initiated by the rapist. Institutions refusing 
to help the rape victim perpetuate the discrimination. American colleges 
and universities may discriminate against female students because of 
their sex by failing to address the problem of campus rape. This 
discrimination may violate Title IX,° the federal statute designed to 
eliminate sex discrimination at colleges receiving federal aid. 

This Article is divided into four parts. Part I describes and analyzes 
the growing problem of campus rape. Part II evaluates the programs 
some colleges have implemented to reduce campus rape. These pro- 
grams focus om increasing security to reduce stranger rape, but largely 
ignore the problem of acquaintance rape. Reducing acquaintance rape 
requires fundamental changes in both attitudes and behavior of men 
and women. Although some colleges have voluntarily addressed the 
problem of acquaintance rape, a sweeping change is needed to include 


those institutions that fail to implement comprehensive rape-prevention 
programs. 





harm her, does she have the right to use deadly force against him? The rape was not 
defined as a breach of trust and bodily integrity. During that discussion, no one brought 
up the fact that rape is inherently harmful. 
Rape Abstraction Number Two 
During my second-year Evidence class, we debated the fairness of rape shield laws, 
which prevent a victim’s sexual history from being used in court. Students opposed to 
the laws appeared to make several assumptions: first, that a woman who consents to sex 
with one man implicitly consents to sex with any man; second, that consent to sex 
equals consent to rape; and third, that women lie about being raped. Some of these 
classmates undoubtedly would become defense attorneys, defending rapists, using these 
false assumptions in court. 
Rape Abstraction Number Three 
During my second-year Constitutional Law class, we discussed an acquaintance rape/ 
statutory rape case decided by the Supreme Court, Michael M. v. Sonoma County Superior 
Court, 430 U.S. 464 (1981). A plurality of the Court deemed it constitutional for a state 
to prosecute men, but not women, because women, and not men, can become pregnant. 
The case equated rape with risks of pregnancy, and nothing more. The rape victim lost 
her name and her story. My attempt to bring the rape into the class discussion was 
rebuffed. The Court and the class discussion missed the other, more sweeping gender 
difference: that men rape, and men choose women as rape victims. 
7. Throughout this Article, the term ‘‘colleges’’ will mean colleges and universities. 
8. STAFF OF SENATE COMMITTEE ON THE JUDICIARY, 102D CoNnG., 1ST SESS., REPORT ON 
VIOLENCE AGAINST WOMEN: THE INCREASE OF RAPE IN AMERICA 1990, at 8 [hereinafter SENATE 
JUDICIARY REPORT]. 
9. 20 U.S.C. §§ 1681, 1687 (1988, as amended). 
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Amending Title IX to identify rape as a type of sex discrimination 
would require federally-funded colleges to implement programs de- 
signed to reduce campus rape, especially acquaintance rape. Part III, 
using case law, the statute, and its implementing regulations, demon- 
strates that rape should be considered sex discrimination under Title 
IX. 

Part IV suggests an amendment to Title IX, defining rape as sex 
discrimination. This Part also lists measures colleges may implement 
to comply effectively with the amendment, then analyzes the anticipated 
benefits and costs of new rape-prevention programs. 

Although such a sweeping change in Title [IX appears radical, that 
change is only a first step in eliminating campus rape. It is a very 
important step, however, if colleges wish to provide meaningful equal- 
ity to their female students. 


I. THE GROWING PROBLEM OF RAPE ON COLLEGE CAMPUSES 


A. Incidence of Rape on College Campuses 


More than half of the fourteen million college students today are 
women.’® Of those women, more than one in four will be the victim 
of a serious sexual assault, including rape or attempted rape, while at 
college.? Most of the rapists will be college students as well.’? The 
attacker will likely know his victim.** While attending college, a woman 


will likely be the victim of unwanted sexual contact.’* One out of ten 
women will be the victim of an attempted rape at college.** One out 
of fifteen will be the victim of rape, and one out of nine will be the 
victim of ‘‘sexual coercion.’’*® Men use emotional pressure in sexual 
coercion, and physical force or the threat of it in rape.’” 





10. U.S. Dep’t or Epuc., OFFICE OF EDUC. RESEARCH AND IMPROVEMENT, NATIONAL HIGHER 
EDUCATION STATISTICS: FALL 1990, Dec. 1990 at 6. 

11. Koss, Gidycz & Wisniewski, The Scope of Rape: Incidence and Prevalence of 
Sexual Aggression and Victimization in a National Sample of Higher Education Students, 
55 J. CoNSuLT. CLINICAL PSYCHOLOGY 162, 168 (1987). 

12. Id. at 168. 

13. Lott, Reilly & Howard, Sexual Assault and Harassment: A Campus Community 
Case Study, 8 SIGNs 296, 303 (1982). Rapes reported to the authorities generally show 
that the attacker is equally likely to be a stranger or an acquaintance. HARLOW, supra 
note 2, at 7. A problem in obtaining accurate statistics on acquaintance rape is that many 
victims do not describe their sexual attack as a rape. MACKINNON, FEMINISM UNMODIFIED 
105 (1987); see HARLOw, at 1. 

14. Unwanted sexual contact ranges from touching and kissing to rape. 

15. Koss, supra note 11, at 168. The Koss study, the first to use a nationwide sample 
of college students, was the largest study of its type found by the author. 

16. Id. at 168. 

17. Id. The risk of unwanted sexual contact is artificially low, because a woman may 
experience unwanted sexual contact more than once while attending college. Thus, while 
257 of the women in the Koss study were rape victims while at college, these women 
experienced 353 incidents of rape. The 366 victims of sexual coercion experienced 839 
incidents of sexual coercion. Id. 
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A woman is more likely to be the victim of a rape or attempted rape 
while at college than at any other time in her life.**® Even though the 
likelihood is highest for female college students, the reporting rate is 
lowest. College-age women are less likely to report their rapes than 
victims in any other age group.*® Only one in ten campus-rape victims 
reports her rape to the college administration.”° 

Characteristics specific to the college environment increase the prob- 
ability of campus rape.” A college campus is one of the few places in 
which a group of individuals of similar ages spend a majority of their 
time together for a period of years. New freedom away from home 
begins, and peer pressure on students—mostly male—to become sexu- 
ally active may develop.”? College students eat together, study together, 
attend classes together, socialize together, and live in close proximity. 
When men and women live near each other the opportunity for rape 
increases. A walk across a hallway, or up a flight of stairs, not only 
increases the chance to form friendships, but also increases the oppor- 
tunity for breaches of trust. One of the most serious breaches of trust 
is acquaintance rape. Both the physical and the emotional violation 
breaks the trust. Many college-rape victims are assaulted while on a 
date.2? A rapist may be a student she meets in her dorm, in class, or 
at a fraternity”* party. 





18. HARLOW, supra note 2, at 8. Women age 16 to 24 are approximately 3 times more 
likely to be raped than other women, and students are 1 1/2 times more likely than other 
women to be victims of rape or attempted rape. 

The number of reported rapes is increasing nationwide, but remains much lower than 
the estimated number of rapes. More than 100,000 women reported being raped in 1990. 
SENATE JUDICIARY REPORT, supra note 8, at 2. 

The number of women victimized can be extrapolated using statistics from the Koss 
study and the U.S. Department of Education. Approximately 1.75 million women will 
be the victims of serious sexual assault at college this year. This number includes 
approximately 700,000 victims of attempted rape, 770,000 victims of sexual coercion, 
and 470,000 victims of rape. 

19. HARLOw, supra note 2, at 9. 

20. Carmody, Increasing Rapes on Campus Spur Colleges to Fight Back, N.Y. Times, 
Jan. 1, 1989, § 1, at 12. Less than 5% of college rape victims report their rapes to the 
police. SENATE JUDICIARY REPORT, supra note 8, at 8. 

21. EHRHART & SANDLER, CAMPUS GANG RaPE: Party GAMES? 4 (Project on the Status 
and Education of Women, Ass’n of Am. Colleges, 1985). 

22: Id. 

23. Id. 

24. At many colleges with fraternities, a growing harm is fraternity rape. There are 
approximately 400,000 current members of fraternities in the United States. Tifft, Waging 
War on the Greeks, Time, Apr. 16, 1990, at 64. A fraternity member is more than twice 
as likely to commit rape as is his non-affiliated classmates. Hirsch, Fraternities of Fear 
—Gang Rape, Male Bonding, and the Silencing of Women, Ms., Sept./Oct. 1990, at 52. 
He is also more likely to participate in gang rape. Gang rapes occur at parties where 
alcohol is free and flowing. A victim drinks, perhaps even to the point of intoxication. 
A fraternity member leads her to a room where she is gang raped by him and others. If 
she passes out, one or several members may rape her while she is unconscious. Lisak & 
Roth, Motives and Psychodynamics of Self-Reported, Unincarcerated Rapists, 60 Am. J. 
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B. How Rape Harms College Women 


1. Physical Harm 


A rape victim will more likely than not require medical care to treat 
her physical injuries.2> Almost half of all rape victims will suffer from 
‘‘minor’’ injuries, including bruises, black eyes, cuts, scratches, and 
swelling.?* Almost one in seven rape victims will suffer from ‘‘serious”’ 
injuries, including gunshot or knife wounds, broken bones, loss of 
teeth, internal injuries, and loss of consciousness.?”? Women suffering 
from serious injuries will spend two or more days in the hospital.?* 

A rape victim may suffer vaginal or other pelvic injuries, some 
significant enough to require surgery.”® Furthermore, she will likely 
suffer non-pelvic injuries, especially if she is the victim of a gang 
rape.*° A woman who is orally raped will experience throat irritation 
and trauma.*' If forced to engage in anal sex, she will likely suffer 
rectal pain and bleeding.*? Other physical trauma likely to occur in the 





ORTHOPSYCHIATRY 268, 275-276 (1990); EHRHART & SANDLER, supra note 21, at 6-7. 

In general, fraternity members are more likely to rape than other students for two 
reasons: who they are, and the type of bonding which occurs among members. Hirsch, 
supra at 54; Warshaw, In the Bonds of Fraternity, THE NATION, Aug. 21, 1989, 200, 207. 
A freshman who rushes a fraternity is often insecure about himself. Hirsch, supra, at 53. 
He may need the security a fraternity can provide. Id. The interaction among fraternity 
members to promote themselves often subjugates women at the same time. Id. at 54. 
Many fraternity students live in a subculture which glorifies traditional ‘‘masculine”’ 
behavior: aggression, domination, and isolation from women. EHRHART & SANDLER, supra 
note 21, at 5. 

Degradation begins with bonding between members, an ‘‘us versus them’’ attitude 
which perpetuates itself every year when new pledges join. Current members who view 
women as objects are role models for the new pledges, who are expected, even encour- 
aged, to continue the practice. Warshaw, supra, at 208. Some fraternities keep logbooks 
of their sexual practices, describing the degradation of women, but warning against being 
caught. Id. at 207. These logbooks also encourage secrecy during investigations by the 
college administration. See EHRHART & SANDLER, supra note 21, at 6. Some members 
punish others who disobey fraternity rules, or harass members who leave because they 
grow disgusted with the other members’ actions. Warshaw, supra, at 207. 

. HARLOW, supra note 2, at 6, 11. 

. Id. at 6, 11. 

aed. 

. Id. 

. Everett & Jimerson, The Rape Victim, 50 OssTETricSs AND GYNECOLOGY 88, 89 
(1977). One in four women in this study suffered from pelvic trauma, and nearly half 
suffered injury to the rest of the body. Over one quarter of the women endured injuries 
severe enough to require surgery. 

30. Gidycz & Koss, A Comparison of Group and Individual Sexual Assault Victims, 
14 PsycHOLOGY WoMEN Q. 325, 332-334 (1990); Everett & Jimerson, supra note 29, at 89; 
see HARLOW, supra note 2, at 6. 

31. Burgess & Holstrom, Rape Trauma Syndrome, 131 AM. J. PSYCHIATRY 981, 982 
(1974). 

32. Id. at 983. 
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weeks following the rape includes headaches, fatigue, sleep loss, stom- 
ach pains, nausea, and loss of appetite.* 

As a victim’s injuries increase in severity, the reporting rate to the 
police rises as well.** A rape victim may know that she is more likely 
to receive justice if she is severely injured.*® 

Besides physical trauma, a rape victim must contend with the pos- 
sibility of an unwanted pregnancy.** A rape victim also faces the 
possibility of contracting one or more sexually transmitted diseases.*’ 


2. Psychological Harm 


Virtually all rape victims, especially gang-rape victims,** experience 
rape trauma syndrome. Rape trauma syndrome is ‘‘an acute stress 
reaction to a life-threatening situation.’’** A medically verifiable psy- 
chiatric disorder,*° rape trauma syndrome is a type of post-traumatic 
stress disorder.** Women who have been raped normally experience 
one or more of the following symptoms for the first three to four months 





. Id. at 982. 

. HARLOW, supra note 2, at 12, 13. 

. See Estrich, supra note 1, at 1090. 

. Four out of 100 women raped will become pregnant. BostoN WoMEN’s HEALTH 
COLLECTIVE, THE NEw Our Bopies, OursELves 249 (1984) [hereinafter Our BopiEs, Our- 
SELVES]. If a rape victim wishes to avoid pregnancy, she may either wait until tests 
confirm whether she is pregnant, or take a ‘‘morning after’’ pill. Waiting may result in 
increased stress, while the morning after pill contains highly concentrated doses of 
estrogen and progesterone, which may create health risks similar to those caused by 
birth control pills. Id. at 248-49. 

If the victim becomes pregnant, she may choose to undergo an abortion, and suffer 
further emotional harm, re-living the rape through the abortion. See id. at 104, 308. For 
a more complete discussion of post-abortion trauma and the women who experience it, 
see Note, Abortion Counseling: To Benefit Maternal Health, 15 Am. J. L. MED. 483, 488- 
92 (1989) (authored by Terry Nicole Steinberg). 

If a pregnant victim continues the pregnancy, either because of personal beliefs 
opposing abortion or because of an external barrier, she must manage the emotional 
trauma of an unwanted pregnancy and the birth of her rapist’s child. ‘‘External barriers’’ 
include lack of money for proper health care or restrictive state statutes which limit 
access to abortion for certain groups such as minors. E.g., ALA. CoDE § 26-21-3 (1989) (a 
parental consent and notification statute). 

37. A rape victim has a one in ten chance of contracting a sexually transmitted 
disease, ranging from an easily treatable bacterial infection to the HIV virus. Contracting 
HIV is a precursor to developing AIDS, an incurable disease, but the risk of contracting 
HIV is lower than the risk of contracting other diseases. Jenny, Hooton, Bowers, Copass, 
Kreiger, Hillier, Kiviat, Corey, Stamm & Holmes, Sexually Transmitted Diseases in 
Victims of Rape, 232 NEw ENG. J. MED., Mar. 15, 1990 at 713. 

38. Gidycz & Koss, supra note 30, at 336-337. 

39. Burgess & Holstrom, supra note 31, at 982. 

40. AM. PsycHIATRIC ASSN, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDER 
(rev’d 3d. ed. 1987). 

41. Cling, supra note 4, at 245; Winfield, George, Swartz, & Blazer, Sexual Assault 
and Psychiatric Disorders Among a Community Sample of Women, 147 Am. J. PSYCHIATRY 
335, 339 (1990). 
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following the rape: re-experiencing the rape, nightmares about the rape, 
fear of men who look or act like the rapist, frequent or unexplained 
crying, intense fright and surprise when touched, avoiding the location 
of the rape,*? withdrawal, fear of future harm, depression, anger, fear 
of dying, shame, and avoiding sex.** A rape victim’s relationship with 
her husband or boyfriend may be disrupted as a result.* 

After the initial trauma period, most women experience decreased 
symptoms. Some women, however, continue to feel traumatized years 
after the rape.* 

College women who are raped experience the trauma in several 
ways.*® Any acquaintance rape is evil, but seeing one’s assailant in 
class, or in a dormitory every day seems especially cruel.*? A campus- 
rape victim may feel forced to transfer to another dormitory, to different 
classes, or even to another school to avoid the rapist and his support- 
ers.*® She may take a leave of absence to recover, or drop out of college 
completely.*° 

Negative reaction to a rape complaint by a college administration 
may intensify the victim’s emotional trauma.*° A college may only 
rarely hold a disciplinary hearing after a student is raped on campus.” 
If the administration fails to investigate a rape victim’s complaint, or 
fails to hold a disciplinary hearing after its investigation, a victim’s 
emotional trauma will likely increase.5? Moreover, trauma likely will 
increase if the administration fails to explain the investigatory results.* 





42. Note the impossibility of protecting oneself from reliving the rape when the rape 
takes place in the victim’s own home, such as her dormitory room or apartment. 

43. Cling, supra note 4, at 245-247; Gidycz & Koss, supra note 30, at 333, 336-337; 
Mezey & Taylor, Psychological Reactions of Women Who Have Been Raped—A Descriptive 
and Comparative Study, 152 Brit. J. PsycHiaATRY 330, 335 (1988); Burgess & Holstrom, 
supra note 31, at 983, 984; Rose, ‘“‘Worse Than Death’’: Psychodynamics of Rape Victims 
and the Need for Psychotherapy, 143 AM. J. PSYCHIATRY 817, 820-822 (1986). 

44. Burgess & Holstrom, supra note 31, at 984; see Rose, supra note 43, at 821. 

45. The symptoms most likely to remain long-term are suspicion of others, sexual 
difficulties, and fear of being alone. Many women also fear going outside, or will venture 
outside only with friends. Nadelson, Notman, Zackson, & Gornick, A Follow-Up Study 
of Rape Victims, 139 Am. J. PSYCHIATRY 1266, 1268-69 (1982); see also Santiago, McCall- 
Perez, Gorcey, & Beigel, Long-Term Psychological Effects of Rape in 35 Rape Victims, 
142 Am. J. PSYCHIATRY 1338, 1339-1340 (1985). 

46. ADAMS & ARBENAL, SEXUAL ASSAULT ON CAMPUS ON CAMPUS: WHAT COLLEGES CAN 
Do 6, 10 (1988). 

47. Id. at 22; Danger on Campus, L.A. Times, Sept. 23, 1988 at 6. 

48. ADAMS & ARBENAL, supra note 46, at 22; Hirsch, supra note 24, at 55. 

49. Freeman, Silent No More, PEOPLE, Dec. 17, 1990, at 99-100; EHRHART & SANDLER, 
supra note 21, at 8. 

50. See ADAMS & ARBENAL, supra note 46, at 1-6; Hirsch, supra note 24, at 54-55. 

51. Carmody, supra note 20, at 12. At the Santa Monica Hospital Medical Center’s 
Rape Treatment Center, for example, only ‘‘one in 60 cases known to the rape center 
resulted in a hearing[.]’’ Id. 

52. ADAMS & ARBENAL, supra note 46, at 2, 21; EHRHART & SANDLER, supra note 21, 
at 8. 

53. ADAMS & ARBENAL, supra note 46, at 21. 
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If the college fails to help, the rapist may continue to hurt the victim 
physically or emotionally.** If the victim had been drinking prior to 
the attack and then requests an administrative investigation, the college 
may threaten to discipline her for consuming alcohol on campus. A 
rape victim who files criminal charges or complains to the university 
administration may be harassed by the accused rapist, or by the rapist’s 
supporters.*® Supporters may taunt the victim, or resort to verbal abuse 
or physical intimidation.*’” They may threaten to rape those who openly 
support the victim.®* Even a rapist’s attorney may harass the victim.* 

A typical story is that of Kristen Buxton, a student at Colgate Uni- 
versity who was gang raped at a fraternity party. Ms. Buxton decided 
to prosecute her assailants, but the district attorney persuaded her to 
accept a plea bargain. Because the convictions were misdemeanors, the 
rapists have no record. They served no jail time. Fraternity brothers of 
the rapists emotionally and physically harassed her. As a result of the 
rape, Ms. Buxton left school for a year before returning to graduate one 
year late. 

Katie Koestner, a freshman at the College of William and Mary, was 
raped in her dormitory room. She did not receive a medical exam until 
twenty-four hours after her initial visit to the student-health department. 
Encouraged by the dean of students to pursue an administrative hearing 
instead of filing criminal charges, Ms. Koestner watched as the college 
determined that the rape did not merit ‘‘severe punishment.’’ Her rapist 
remains on campus with the condition that he not enter any living 
quarters other than his own for the next four years. Frustrated, Ms. 
Koestner publicized her plight to bring attention to the problem of 
campus rape, and eventually transferred to another university. 

At Brown University, some women have resorted to naming rapists 
on campus bathroom walls. According to the victims, because Brown 
failed to help them, these women are helping each other. By naming 
the men who raped them, they are warning others of the danger of 
campus rape. 





54. Territo, Campus Rape: Determining Liability, 19 TRIAL 100, (1983); ADAMS & 
ARBENAL, supra note 46, at 22. 

55. ADAMS & ARBENAL, supra note 46, at 5, 35; Carmody, supra note 20, at 12. The 
Director of the Santa Monica Hospital Center’s Rape Treatment Center stated that ‘‘in 
cases where there has been drinking, the girl is told, ‘We will discipline you for drinking 
if you try to pursue this’[.]’’ Carmody, supra note 20, at 12. 

56. Hirsch, supra note 24, at 55; Freeman, supra note 49, at 104. 

57. Hirsch, supra note 24, at 55. 

58. EHRHART & SANDLER, supra note 21, at 7. 

59. Johnson, Depositions Can Be Ordeal as Well as a Protection, N. Y. TiMES, Mar. 
8, 1991, at B5; Freeman, supra note 49, at 99. 

60. Hirsch, supra note 24, at 55-56. 

61. LaFay, Freshman’s Date-Rape Complaint Jolts William & Mary, WASHINGTON Post, 
Apr. 7, 1991, at B1, B7. 

62. Freeman, supra note 49, at 102. 
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II. REDUCING CAMPUS RAPE 


A. Security Measures Instituted by Colleges to Reduce Campus Rape 


A college’s actions influence the likelihood of campus rape. Some 
colleges attempt to reduce campus rape by augmenting lighting, in- 
stalling emergency telephones,® increasing campus security, providing 
rape-victim counseling, investigating reported rapes, and adjudicating 
rapes administratively. 

Each item listed, although helpful, acts merely as a bandage. In- 
creased lighting, emergency phones, or additional security help only 
to reduce stranger rape. These security measures are designed to prevent 
intruders from entering campus buildings.®* Other programs, such as 
victim counseling, internal investigations, and administrative adjudi- 
cations may reduce rape by increasing the threat of prosecution or 
expulsion from school.® 

When a college increases security to reduce campus rape, the admin- 
istration acts on a flawed assumption—that stranger rape is the greater 
crime, and that college women are more vulnerable to rape by a stranger 
than by someone they know.® By presuming that intruders, and not 
male students, are the rapists, colleges contribute to the campus-rape 
problem, allowing acquaintance rape on campus to continue unchecked. 
Failure to institute a comprehensive rape-prevention program permits 
student rapists to continue their assaults, and impedes female students’ 
rights to a college education. 

The types of rape occurring at colleges indicate that much more than 
increased security is needed to reduce campus rape. Many college men 
are raping women they know, and many of these rapists are avoiding 
punishment.® To prevent acquaintance rape, colleges must attack the 
differences in attitudes men and women have about rape, and about 
each other. 





63. As an undergraduate student at Cornell University, I remember several blue-light 
phones placed at various points on campus. When picked up, these phones immediately 
alerted the campus security. See Territo, supra note 54, at 101. 

64. Territo, supra note 54, 100, 103; Hirsch, supra note 24, at 56; see ADAMS & 
ARBENAL, supra note 46, at 4. 

65. THE PROBLEM OF RAPE ON Campus, (Project on the Status and Education of Women, 
Ass’n of American Colleges 1978) at 2-3. 

66. These programs are only as effective as the people running them. A college 
administration which fails to thoroughly investigate a rape complaint or holds adjudi- 
cations which are biased against rape victims provides little disincentive for a potential 
rapist. See ADAMS & ARBENAL, supra note 46, at 1-6; EHRHART & SANDLER, supra note 21, 
at 8-9. 

67. See ADAMS & ARBENAL, supra note 46, at 7; EHRHART & SANDLER, supra note 21, 
at 4. 

68. ADAMS & ARBENAL, supra note 46, at 34; Hirsch, supra note 24, at 52. 

69. ADAMS & ARBENAL, supra note 46, at 34; Hirsch, supra note 24, at 52. 
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B. Reasons Men Rape 


A search for an effective solution to the problem of campus rape 
must include identifying reasons that men rape. To change behavior, 
the underlying attitudes which influence some men’s conduct towards 
women must be examined. 

Women and men see each other differently: more women than men 
believe in women’s equality and sexual freedom of choice. Men gen- 
erally do not hear the stories women reveal to each other about rape.” 
Men are less likely than women to believe that a woman really means 
‘‘no’’ when she says ‘‘no’’ to sex.”1 Men are more likely than women 
to believe that women fantasize about being raped,” that stranger rape 
is more serious than acquaintance rape,”* and that women falsely accuse 
men of rape.”* Men are more likely than women to believe that a man 
must act with physical aggression for a woman to accept his love and 
affection.’5 

Men also are more likely than women to judge a woman negatively 
by the way she dresses. Some men believe that women who dress in 
certain kinds of clothing possess real power over them. This alleged 
power compels a man to “‘lose control and go after her.’’® These men 
want to rape women as a means of removing this form of power.” 
These men also believe that a woman deserves to be raped if she wears 
sexy clothing.” 

Some men limit their definition of rape to situations in which a 
woman suffers a non-sexual physical injury, such as a severe beating.” 
Many blame the victim for the rape, looking for any kind of mistake 
in judgment to absolve the rapist of his crime.*° Some men believe that 
because ‘‘sex is enjoyable,’’ then every rape victim enjoys being raped.* 

Of course, many men do not accept the degradation of women; it is 
men who rape, who believe rape is justifiable, or who have not accepted 
women as equals in society are most likely to believe and perpetuate 
harmful stereotypes. Many rapists are angry at women,® resenting 





70. Our BopiEs, OURSELVES, supra note 36, at 111-112. 

71. Dull & Giacopassi, Demographic Correlates of Sexual and Dating Attitudes — A 
Study of Date Rape, 14 Crim. Just. BEH. 175, 181-183, 188 (1987) (discussion and chart 
of survey results). 

72. 

73. 

74. 

75. - 

76. BENEKE, MEN ON RAPE: WHAT THEY HAVE TO SAY ABOUT SEXUAL VIOLENCE 36 (1982). 

77. Id. at 37, 44-45. 

78. Id. at 31, 55; Lynn Minton Reports: Fresh Voices — Can what a girl wears 
provoke rape?, Washington Post Parade Magazine, Apr. 14, 1991, at 18. 

79. BENEKE, supra note 76, at 45. 

80. Id. at 31, 54, 56; Dull & Giacopassi, supra note 71, at 181-182. 

81. BENEKE, supra note 76, at 54. 

82. Id. at 73. 
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women’s advance towards equality. These rapists believe men are 
superior to women in many ways.** They believe men should act in a 
sexually aggressive manner.** Many highly sexually aggressive men are 
hostile to women.** Sexually aggressive men frequently use ‘‘alcohol 
[and] violent and degrading pornography’’ and are involved ‘‘in peer 
groups that reinforce highly sexualized views of women.’’®* These men 
believe women are toys to be played with—or on.*” They believe gang 
rape is fun.** These men are unconcerned with verbal social commu- 
nication.®® They feel threatened by women and at the same time do not 
take women seriously.*° They reduce women to their parts: skin, legs, 
breasts. Women become a blur from the neck up: a body with no face, 
no name, no mind, no voice, and no respect.” 


C. Reforming Student Behavior to Reduce Campus Rape 


Teaching potential student rapists not to rape, while encouraging 
student rape victims to report the crime, is a difficult task, especially 
when men and women show differences in their perceptions of rape. 
Although to change attitudes and behavior may seem a daunting task, 
it is a powerful way to reduce campus rape, a task colleges cannot 
ignore. To implement a change so vast requires strong leadership and 
the designation of effective messengers. Messengers may include mem- 
bers of student government, health-care professionals, professors, rape- 
crisis counselors, and individuals with personal experience: rape vic- 
tims, their boyfriends, and their families. In fighting campus rape, a 
college should include as much of the campus community as possible. 

Each messenger may provide her or his own perspective on rape. 
Members of the health profession may discuss the physical harm of 
rape, psychology professors and rape-crisis counselors may describe 
rape trauma syndrome, and members of student government may pro- 
vide information on the general problem of campus rape. Individuals 





83. Id. at 40. 

84. Id. at 39. 

85. Koss & Dinero, Predictors of Sexual Aggression Among a National Sample of 
College Students, ANNALS N.Y. AcaD. Sci., 133, 144. 

An invitation for a New York University fraternity party exemplifies this sexual 
aggression. The invitation reads: ‘‘ZBT Round Up at Cheyenne Social Club’’. Underneath 
this heading is a drawing of three women wearing string bikinis, cowboy hats and boots. 
The women are lassoed together around the hips, hands pinned inside. A horse-like 
humanoid wearing sunglasses, cowboy boots and hat, a scarf around his neck, and holster 
with a bottle inside holds the rope. He is smiling, pulling the rope tight. He looks 
happy; the women do not. No Comment, Ms., Jan./Feb. 1991, at 71. 

86. Koss & Dinero, supra note 85, at 133, 144. 
87. BENEKE, supra note 76, at 31. 

88. Warshaw, supra note 24, at 207-208. 

89. BENEKE, supra note 76, at 32. 

90. Id. at 36-38. 

91. Id. at 32. 
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with first-hand knowledge may provide a personal perspective on the 
issue. A personal story may be most effective in changing an individ- 
ual’s view of rape,®? because a personal story by a rape victim gives 
life to the numbing statistics detailing the magnitude of campus rape.® 

Some colleges have initiated rape-dwareness programs that employ 
some of the messengers listed above. For example, Boston University 
sponsors a Rape Awareness week, providing seminars and written 
information for students.* The written pamphlets include information 
about rape prevention and assistance for rape victims. Although the 
material is helpful, such information may not reach every student. 
Since the rape-awareness program is voluntary, an unknown percentage 
of students read the information or participate in the seminars. More- 
over, it is unknown if the information reaches the students who would 
benefit most: women vulnerable to rape and men likely to rape. If the 
information does not reach all students, especially vulnerable women 
and sexually aggressive men, then a college’s rape-prevention program 
will not fully succeed. . 


Ill. Trrte [IX as A MEANS TO REDUCE CAMPUS RAPE 


Changing attitudes and behavior requires more than voluntary pro- 
grams instituted one by one at colleges across the country. Over 3500 
colleges in the United States educate fourteen million students every 


year.°> Piecemeal solutions, although helpful at a particular college, 





92. Wiener, Wiener, & Grisso, Empathy and Biased Assimilation of Testimonies in 
Cases of Alleged Rape, 13 L. Hum. BEH. 343, 351 (1989). 

93. It takes an extremely brave woman to discuss her own rape. Admitting an event 
so intimate and painful places the speaker in a very vulnerable position. Her audience 
may not believe her. They will likely feel uncomfortable listening to her. They may 
alienate themselves from her to avoid feeling her pain. To create empathy without 
alienating an audience requires strength as well as sensitivity on the part of the speaker. 
She must paint a picture of her story. She must tell herself that there are other women 
less strong than she who have no voice because the rape has silenced them. Therefore, 
she must speak for them. 

Rape victims are not all alike. Each woman has her own cultural, racial, or religious 
background which may affect the way she experiences the rape and the emotional trauma 
which follows. For example, an interracial rape may affect a woman differently from a 
rape in which the victim and the rapist are of the same race. Most emotional trauma, 
however, remains constant from victim to victim, and the physical trauma is identical. 
See Cling, supra note 4, at 245-48; Burgess & Holstrom, supra note 31, at 982-83. 

94. There are many pamphlets available to students, including AM. COLLEGE HEALTH 
Ass’N, ACQUAINTANCE RAPE — Is DATING DANGEROUS? (1987); BOSTON AREA RAPE CRISIS 
CENTER (untitiled pamphlet 1977); CHANNING L. BETE Co., Don’T TAKE CHANCES ON CAMPUS, 
(1987); Boston Univ. TASK FORCE ON VIOLENCE AND HARASSMENT, SEXUAL ASSAULT, A GUIDE 
For MEN AND Women, (pamphlet, not dated); CHANNING L. BETE Co., WHAT EVERY WOMAN 
SHOULD Know AsouT Rape, (1988); CHANNING L. BeETE Co., WHAT EvERY WOMAN SHOULD 
Know AsouT SELF-PROTECTION, (1987); CHANNING L. BETE Co., WHAT WOMEN AND MEN 
SHOULD KNow AsouT DaTE RapPE, (1987). 

95. U.S. Dep’t oF Epuc., NAT’L CENTER FOR EDUC. STATISTICS, INTEGRATED POSTSECONDARY 
EDUCATION SYSTEM, INSTITUTIONAL CHARACTERISTICS, 1989-90, Table 198. 
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cannot help women attending the many colleges that fail to help 
campus-rape victims. 

Women at colleges without voluntary programs remain unprotected 
unless a law requires all colleges to begin implementing effective rape- 
prevention programs. In addition, some voluntary programs may be 
ineffective; a federal law would encourage uniform, effective ways to 
address the problem. Title IX prohibits sex discrimination at colleges 
receiving federal funding. In its present form, Title IX does not address 
the problem of campus rape. To protect female students, Congress 
should amend Title IX to define rape as sex discrimination. 

Traditionally, rape is not considered a form of sex discrimination. If 
one looks at what rape actually entails, however, the elements of sex 
discrimination becomes increasingly apparent. Almost all rapes are 
perpetuated by men against women. Generally, the men who commit 
acquaintance rape do so because of their attitudes about male and 
female sex roles. Rape is arguably the ultimate sexual harassment.” 

Title VII and tort law provide examples of a college’s affirmative 
responsibility to female students. A comparison of sexual harassment 
and rape, and an analysis of precedent from other areas of the law will 
establish that rape, like sexual harassment, should be considered sexual 
discrimination under Title IX. 


A. Rape as Sexual Harassment 


The plight of a rape victim and that of a victim of sexual harassment 
are similar. Rape, like sexual harassment, is generally perpetrated by 
men against women.” Both a rape victim and a victim of sexual 
harassment will experience emotional trauma such as betrayal, aliena- 
tion, anger and fear, especially if the perpetrator was someone the 
victim trusted. Each woman is selected as a victim because of her 
gender,’ and is violated because of her gender. 

The perpetrators possess many similarities as well.*°? In redefining 
women in terms of woman’s sexuality,‘ each views women less as 





. 20 U.S.C. §§ 1681, 1687 (1988). 

. See MACKINNON, supra note 13, at 111. 

. 42 U.S.C. § 2000e (1982). 

. Lott, Reilly & Howard, supra note 13, at 302-303, 308. 

. Malovich & Stake, Sexual Harassment on Campus—Individual Differences in 
Attitudes and Beliefs, 14 PsycHoLocy WoMEN Q. 63, 64, 73, 75, (1990); Note, A Theory 
of Tort Liability for Sexual Harassment in the Workplace, 134 U. Pa. L. REv. 1461, 1464- 
5 (1986) (authored by Krista J. Schoenheider). 

101. MACKINNON, supra note 13, at 107; see Lott, Reilly & Howard, supra note 13, at 
303; see Saal, Johnson, & Weber, Friendly or Sexy? It May Depend on Whom You Ask, 
13 PsycHOLOGY WoMEN Q. 263, 268 (1989). 

102. Kenig & Ryan, Sex Differences in Levels of Tolerance and Attribution of Blame 
for Sexual Harassment on a University Campus, 15 SEx ROLES 535, 541-542 (1986); Lott, 
Reilly & Howard, supra note 13, at 312, 316; Malovich & Stake, supra note 100, at 77; 
Saal, Johnson & Weber, supra note 101, at 268, 271, 273-274. 

103. Kenig & Ryan, supra note 102, at 541-542; Lott, Reilly & Howard, supra note 13, 
at 312-313; Saal, Johnson & Weber, supra note 101, at 268, 271, 273-274. 
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people and more as objects. Fearing women as competitors in the 
marketplace, each uses his position of power against women,’ thus 
promoting himself at the victim’s expense. A rapist and a harasser 
‘“‘perform,’’ that is, physically or emotionally harm women to show off 
in front of other men.’ 

Coercive sexual intercourse, or sexual coercion, further connects 
sexual harassment and rape, especially acquaintance rape. Coercive 
sexual intercourse occurs in the employment setting when the perpe- 
trator threatens the victim with job loss, demotion, or verbal bullying 
unless she engages in sex with him.’” A rapist threatens a woman with 
physical or emotional harm. A victim of coercive sexual intercourse or 
rape runs similar risks of unwanted pregnancy, abortion, and sexually 
transmitted diseases. 

In a college setting, a rape victim and a victim of sexual harassment 
are similar in additional ways. Each victim may encounter her perpe- 
trator daily on campus. Each may fear public disclosure of her exper- 
iences or reliving the trauma in court or in an administrative hearing.’ 


B. Similarities Under Title VII 


Under Title VII, there are two types of sexual harassment: quid pro 
quo and hostile-environment harassment.’ Quid pro quo sexual ha- 
rassment is the exchange of sex for a favor, or punishment for with- 
holding sex. A male supervisor who informs his female subordinate 


that if she has sexual intercourse with him he will evaluate her per- 
formance favorably or promote her, or who threatens her with job 
termination if she refuses to have sexual intercourse with him has 
engaged in quid pro quo sexual harassment. Quid pro quo is a bribe 
or a threat.17° 





104. See EHRHART & SANDLER, supra note 21, at 5. 

105. Lott, Reilly & Howard, supra note 13, at 308-309; Malovich & Stake, supra note 
100, at 70. 

106. Lipsett v. University of P.R., 864 F.2d 881, 888 (1st. Cir. 1988); Warshaw, supra 
note 24, at 208. 

107. MACKINNON, supra note 13, at 114-15. 

108. Id. at 112. 

109. The commentary on Title VII sexual harassment is extensive. Legal articles 
include: Note, Employer Liability Under Title VII For Sexual Harassment After Meritor 
Savings Bank v. Vinson, 87 CoLtum. L. REv. 1258 (1987) (authored by Katherine S. 
Anderson) [hereinafter Note, Employer Liability After Meritor]; Seldon, Employer Liability 
for ‘‘Hostile Environment’’ Sexual Harassment, Meritor Savings Bank, FSB v. Vinson, 
31 How. L. J. 51 (1988); Turner, Employer Liability Under Title VII for Hostile Environ- 
ment by Supervisory Personnel: The Impact and Aftermath of Meritor Savings Bank, 33 
How. L. J. 1 (1990); Note, The Aftermath of Meritor: A Search For Standards in the Law 
of Sexual Harassment, 98 YALE L. J. 1717 (1989) (authored by Marlissa Vinciguerra); See 
also Note, A Theory of Tort Liability for Sexual Harassment in the Workplace, supra 
note 100. 

110. Meritor Savings Bank v. Vinson, 477 U.S. 57, 65, 106 S. Ct. 2399, 2404-05 (1986); 
Note, Employer Liability After Meritor, supra note 109, at 1260; Turner, supra note 109, 
at 7. 
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Hostile-environment sexual harassment is more amorphous but no 
less harmful to the victim. Hostile-environment sexual harassment in- 
cludes sexual taunts, teases, jokes aimed at the victim, and uncon- 
sented-to or unwelcome touching.'"! The threshold requirement for an 
actionable claim is harassment so severe or pervasive that it alters the 
conditions of the victim’s employment and creates an abusive working 
environment.*’? 

For a quid pro quo claim to survive, the harasser must be an agent 
or representative of the employer.'’* In quid pro quo cases, the agency 
relationship requires that the harasser hold a supervisory position, using 
that supervisory power to take advantage of the victim. Hostile-envi- 
ronment sexual harassment, however, requires no agency relationship. 
Under the hostile environment theory, either a co-worker or supervisor 
may commit the sexual harassment. For a claim to survive, a victim 
must show that the employer did not reasonably respond to complaints 
or failed to implement any response system.'* In other words, an 
employer’s indifference may result in employer liability under Title 
va." 





111. Note, Employer Liability After Meritor, supra note 109, at 1260; see Meritor, 477 
U.S. at 66-67, 106 S. Ct. at 2405. 

112. 477 U.S. at 67, 106 S. Ct. at 2405 (citing Henson v. City of Dundee, 682 F.2d 
897 (11th Cir. 1982)). A plaintiff must prove five separate elements to prevail on a claim 
of either quid pro quo or hostile environment sexual harassment under Title VII: (1) the 
plaintiff is a member of a protected class; (2) the plaintiff was subject to unwelcome 
sexual harassment, such as sexual advances; (3) the harassment was based on sex; (4) 
the harassment alters a ‘‘term, condition or privilege’’ of employment; and (5) the 
employer knew or should have known of the harassment, but failed to take prompt and 
appropriate action. Elements (4) and (5) differ based on the type of sexual harassment. 
For quid pro quo, these elements are: (4) the employee must accept the harassment as a 
condition for receiving a job benefit, or risk a job detriment for refusing the harassment; 
and (5) the employer is vicariously liable under respondeat superior. For hostile envi- 
ronment, these elements are: (4) harassment so severe or pervasive that it alters the 
conditions of employment, creating an intimidating, hostile, or abusive working envi- 
ronment; and (5) the employer is liable either under respondeat superior or a knowledge 
standard. See Highlander v. K.F.C. Nat’l Management Co., 805 F.2d 644, 648-49 (6th 
Cir. 1986); Jones v. Flagship Int’l, 793 F.2d 714, 719-22 (5th Cir. 1986), cert. denied 479 
U.S. 1065 (1987); Henson v. City of Dundee, 682 F.2d 897, 903-05 (11th Cir. 1982); Katz 
v. Dole, 709 F.2d 251, 255 (4th Cir. 1983). 

113. See Meritor, 477 U.S. at 71, 106 S. Ct. at 2407-08. 

114. See id. at 71-72, 106 S. Ct. at 2407-08 (citing EEOC brief). 

115. The liability of the employer differs depending on whether the offending employee 
is a co-worker or a supervisor. If he is a co-worker, the employer or the employer’s 
agents must have actual or constructive knowledge of the harassment. See Rabidue v. 
Osceola Refining Co., 805 F.2d 611, 621 (6th Cir. 1986), cert. denied, 107 S. Ct. 1983 
(1987); Henson v. City of Dundee, 682 F.2d 897 (11th Cir. 1982). 

If the harasser is a supervisor, however, the employer’s liability is less clear. In Meritor, 
the Supreme Court declined to issue a definitive rule on employer liability, but concluded 
that (1) agency principles apply, so that under some circumstances an employer is not 
absolutely liable for a supervisor’s sexual harassment; and (2) absence of notice does not 
necessarily insulate an employer from liability. 477 U.S. at 72, 106 S. Ct. at 2408. 

The different liability standards for co-workers and supervisors may affect college 
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The Supreme Court has held that under certain circumstances sexual 
harassment includes both sexual intercourse and rape. In Meritor Sav- 
ings Bank v. Vinson™* the plaintiff, Mechelle Vinson, and her super- 
visor, Sidney Taylor, began a sexual relationship that lasted four years. 
Ms. Vinson maintained that she entered into and continued this rela- 
tionship because she was afraid of losing her job.” The Court held 
that the key in determining if sexual harassment occurred was whether 
the sex was unwelcome, not whether the sex was ‘‘voluntary.’’!* In 
Ms. Vinson’s case, even though she agreed to a sexual relationship 
with Mr. Taylor, the sex was unwelcome. Although she did not want 
to have sex with him, she felt unable to refuse. Therefore, Ms. Vinson 
was the victim of sexual harassment. 

The Meritor case exemplifies coercive sexual intercourse, actionable 
as sexual harassment under Title VII. The Court, however, extended 
its holding even further. Vinson asserted that her supervisor raped her 
several times.’® In response, the Court included the rapes under the 
umbrella of sexual harassment, stating: ‘‘[The plaintiff’s] allegations in 
this case—which include not only pervasive harassment but also crim- 
inal conduct of the most serious nature—are plainly sufficient to state 
a claim for ‘hostile environment’ sexual harassment.’’’° Thus, in an 
employer-employee context, rape may be considered sexual harassment. 
Sexual harassment is a type of sex discrimination.’?’ Therefore, under 
Title VII, rape may be considered sex discrimination, and employers 
may be liable for certain rapes committed by their employees.’?? 





liability for campus rapes, if the rape was hostile environment sexual harassment under 
Title VII. For example, if a college employee brings suit under Title VII for a hostile 
environment rape/sexual harassment, her college will be liable under the standards 
described above. College liability for hostile environment campus rape brought under 
Title IX, however, will be subject to a knowledge standard. See infra notes 136, 147 and 
accompanying text. 

116. 477 U.S. 57, 106 S. Ct. 2399 (1986). 

117. Id. at 60, 106 S. Ct. at 2402. 

118. Id. at 68, 106 S. Ct. at 2405-06. 

119. Id. at 60, 106 S. Ct. at 2402. 

120. Id. at 67, 106 S. Ct. at 2405-06. Although the Court did not determine whether 
rape alone would be sufficient for a finding of sexual harassment, the language quoted 
suggests that criminal sexual conduct may create a hostile work environment. 

121. Id. at 65-67, 106 S.Ct. at 2404-06. 

122. For a plaintiff to prevail, she still must prove the five required elements: (1) 
membership in a protected class; (2) that she was raped — forced to engage in unwelcome 
sexual intercourse without her consent; (3) that she was raped because of her sex; (4) 
the rape created an abusive working environment; and (5) employer liability. 

Element (4) requires further explanation. The Supreme Court has interpreted an ‘‘abu- 
sive working environment’’ to mean ‘‘severe or pervasive.’”’ 477 U.S. at 67, 106 S. Ct. 
2405-06 (emphasis added). After Meritor, however, some circuit courts dropped ‘‘severe,”’ 
leaving pervasive or repeated harassment as the requirement for proving hostile environ- 
ment sexual harassment. See Rabidue v. Osceola Refining Co., 805 F.2d 611, 619 (6th 
Cir. 1986), cert. denied, 481 U.S. 1041, 107 S. Ct. 1983 (1987); Jones v. Flagship Int’l, 
793 F.2d 714, 719 (5th Cir. 1986) cert. denied, 479 U.S. 1065, 107 S. Ct. 952 (1987); 
Highlander v. K.F.C. Nat’] Management Co., 805 F.2d 644, 649 (6th Cir. 1986). An 





56 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 1 


C. Title VII to Title IX 


1. Lipsett v. University of Puerto Rico’* 


Lipsett v. University of Puerto Rico provides a legal bridge from Title 
VII to Title IX. Annabelle Lipsett, the plaintiff-appellant, was a surgery 
resident at the University of Puerto Rico School of Medicine.’** Nor- 
mally, the residency program runs for five years; Ms. Lipsett left 
involuntarily after three years, alleging persistent sexual harassment.'?5 
Several instances of sexual harassment were cited: The chief resident 
warned the plaintiff that surgery ‘‘was a male preserve not hospitable 
to women;’’?® some of the male doctors wanted to drive all women 
from the program;??”? a second chief resident instituted a ‘‘regime of 
terror’ that included ‘‘eliminating all women as residents.’’??® Other 
men in the residency program: 


plastered the walls of their rest facility with Playboy centerfolds. 
They composed a list containing sexually charged nicknames for 
all of the female residents, and posted that list on the bulletin 
board. . . . They also posted on the wall a sexually explicit draw- 
ing of the plaintiff’s body. Because the men’s rest facility was the 
place where all residents received their meals, checked the bulletin 
board for notices, and met to discuss administrative and academic 


matters, the plaintiff (as well as other female residents) were forced 
to confront these displays every day.’ 


Other residents propositioned her repeatedly and, when she refused 
to have sex with them, became hostile. These men kept in close physical 
contact with her and commented about her body.**° Other doctors 


prevented her from operating and refused to assign her appropriate 
tasks.131 





abusive or hostile working environment seriously affects the psychological well-being of 
the victimized employee. Meritor, 477 U.S at 66-67, 106 S. Ct. 2405-06; Rabidue v. 
Osceola, 805 F.2d at 619. The effect of the harassment on the employee, therefore, makes 
the working environment hostile. A female employee may not suffer serious psychological 
harm after one unwanted sexual advance by her supervisor or co-worker. See Meritor, 
477 U.S. at 67, 106 S. Ct. at 2405-06. A single rape by a supervisor or co-worker, 
however, may leave the victim emotionally devastated for weeks. Victims may suffer 
long-term psychological trauma as well. See supra notes 38-45 and accompanying text. 

123. 864 F.2d 881 (1st Cir. 1988). 

124. Id. at 884. 

125. Id. at 894. 

126. Id. at 897. 

127. 

128. Id. 

129. Id. at 888. 

130. Id. 

131. Id. at 889-890. 
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Although she complained to supervisors about this sexual harassment, 
they took no action to stop it. No one in authority at the hospital 
conducted an investigation. The harassers were not dismissed, sus- 
pended, or warned to stop their behavior. Lipsett was dismissed for 
alleged behavioral problems.**? She appealed her dismissal to no avail. 

The First Circuit Court of Appeals held that Lipsett made out a prima 
facie case of quid pro quo and hostile work-environment sexual ha- 
rassment at the hospitai where she worked and studied as a resident. 
The Lipsett case establishes legal as well as factual overlap between 
Title VII and Title IX. The court held that ‘‘the Title VII standard for 
proving discriminatory treatment should apply to claims of sex discrim- 
ination arising under Title [X.’’* For a student to make a case of 
sexual harassment, she must show that a professor or employer made 
unwelcome sexual advances so ‘‘severe or persuasive’’ that it altered 
the working or educational environment.*** The court specifically held 
that: 


in a Title IX case, an educational institution is liable upon a 
finding of hostile environment sexual harassment perpetrated by ~ 
its supervisors upon employees if an official representing that 
institution knew, or in the exercise of reasonable care, should 
have known, of the harassment’s occurrence, unless that official 
can show he or she took appropriate steps to halt it.... We 
further hold that this standard also applies to situations in which 
the hostile environment is perpetrated by the plaintiff’s cowork- 
ers.196 


In other words, an employed student who is raped by a professor or 
another student can, under certain circumstances, bring suit in federal 





132. Id. at 891-892. 

133. Another female medical student who befriended the plaintiff also suffered sexual 
harassment by some male residents. These men threatened to subject her to the same 
treatment as the plaintiff if she continued the friendship. Id. at 889. 

134. Id. at 897. 

135. Id. at 898. 

136. Id. at 901. The Lipsett court applied a knowledge standard of liability when Title 
IX hostile environment sexual harassment was perpetrated by a college employee’s 
supervisors or co-workers. This standard differs from Title VII, which uses a knowledge 
standard for hostile environment sexual harassment perpetrated by co-workers, but may 
allow respondeat superior liability under some circumstances. See supra notes 112, 115. 
Following Lipsett, a student/employee must meet a more difficult standard of liability to 
prove hostile environment sexual harassment under Title IX than an employee must meet 
under Title VII. See infra note 147 and accompanying text. 

On remand, a jury awarded Lipsett $525,000, finding that several of the defendants 
sexually discriminated against her. Lipsett v. University of Puerto Rico, 745 F. Supp. 
793 (1990). The United States District Court of Puerto Rico held, however, that the 
University ‘‘is immune from a damages suit under Title [IX since Title IX does not 
abrogate the eleventh amendment.”’ Id. at 795. The defendants at the University would 
be subject only to a prospective injunction, forbidding them from engaging in this kind 
of sex discrimination in the future. Id. at 797. 
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court based on sex discrimination under Title IX. In Meritor, the 
plaintiff was raped repeatedly by her supervisor. The Supreme Court 
concluded that these rapes, and other acts, constituted ‘‘hostile-envi- 
ronment’’ sexual harassment under Title VII. In Lipsett, the plaintiff 
was also a victim of sexual harassment, this time under Title IX. 

Using Meritor and Lipsett, a female student may make a prima facie 
claim of hostile-environment sexual harassment’*” under Title IX if she 
is raped or sexually coerced by a man employed by the college in the 
following scenarios: 


Table 1 


Relationship 
Female to Male Male 
Medical resident Junior student Upper class resident 
or professor 
Graduate student Research assistant Professor 
Graduate student Teaching assistant Professor 
Undergraduate student Research aide Professor or graduate 
teaching or research 
assistant 
Undergraduate student Grader Professor or graduate 
teaching assistant 
Undergraduate student Employee Staff or student 
supervisor 
Undergraduate student Coworker Student 


Although the above chart covers many students, Title IX as it now 
stands does not protect all female students from rape as sexual harass- 
ment. Following Lipsett, a female student raped by another student in 
a non-employment context is limited to her college’s administrative 
procedures or the criminal justice system. To protect all female students 
under Title IX, the holding in Lipsett must be expanded, or Title IX 
must be amended to include rape as sex discrimination. The following 
analysis of Lipsett and Title IX shows how student rape victims may 
make out a prima facie case of hostile-environment sexual harassment 
against their respective colleges. 


2. Colleges Violate Title IX by Failing to Implement Rape-Prevention 
Programs 


To date, no court has extended Title IX protection to campus-rape 
victims. The Lipsett court specifically declined to do so.*** Therefore, 





137. Of course, in a quid pro quo case, a female student need not be an employee of 
the college. A professor who places a grade in a course upon a female student’s 
acquiescence to sexual coercion may subject the college to a claim under Title IX. See 
Alexander v. Yale Univ., 459 F. Supp. 1, 5 (D. Conn. 1977); aff'd, 631 F.2d 178 (2d 
Cir. 1980). 

138. 864 F.2d at 897. 
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a student who is raped by another student in a non-employment context 
cannot file a claim against her college under Title IX. But why treat 
rapes between student/employees different from rapes between students 
who are not employees? Does treating student/employee rapes differ- 
ently from other campus rapes violate Title IX? 

An answer to these questions begins with examining the statutory 


language and regulations of Title IX. The relevant parts of the statute 
state: 


No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any education program or activ- 
ity receiving Federal financial assistance. . . . ‘‘Program or activ- 
ity’’ and ‘‘program’’ mean all the operations of ... a college, 
university, or other postsecondary institution, or a public system 
of higher education.’ 


The statute itself makes no distinction between employed and non- 
employed students. Moreover, the statute is very broad, covering all 
programs that are part of a college’s operation. Any student discrimi- 
nated against because of sex should have a claim against his or her 
college. 


United States Department of Education regulations govern the imple- 


mentation and enforcement of Title IX. These regulations distinguish 
educational programs and activities from employment. The relevant 
portion of the employment section states: 


No person shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, or be subjected to discrimination in 
employment, or recruitment, consideration, or selection therefor, 
whether full-time or part-time, under any education program or 
activity operated by a recipient which receives or benefits from 
Federal financial assistance.’*° 


Although the Lipsett court did not cite this regulation, the sexual 
harassment in that case would appear to fall under this category.’ 

The relevant portion of the ‘‘education program or activity’’ section 
states: 





139. 20 U.S.C. §§ 1681, 1687 (1988, as amended). 

The legislative history of Title IX reveals an absence of limitation on the scope of sex 
discrimination. This absence implies Congressional intent to construe Title IX broadly, 
not narrowly. A broad construction of Title IX would include rape as sex discrimination. 
See H.R. Rep. No. 554, 92d Cong., 1st. Sess. 51-52 (1971); reprinted in 1972 U.S. CopE 
Conc. & ADMIN. NEws 2462, 2511-12. New Congressional legislation also defines rape as 
sex discrimination. See infra note 175. 

140. 34 C.F.R. § 106.51(a)(1) (1990). 

141. See 864 F.2d at 897. 
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Except as provided elsewhere in this part, [njo person shall, on 
the basis of sex, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any academic, 
extracurricular, research, occupational training, or other education 
program or activity operated by a recipient which receives or 
benefits from Federal financial assistance.'*? 


This part of the regulations covers discrimination in the academic 
programs of a college. A woman raped by another student cannot use 
the employment section of the Title IX regulations. May she use the 
academic section described above? More specifically, is a student rape 
victim excluded from participation in, denied the benefits of, or subject 
to discrimination under any education program or activity? Another 
section of the regulations provides a partial answer. Title IX includes 
rape as sex discrimination in regulations which state: 


Except as provided in this subpart, in providing any aid, benefit, 
or service to a student, [a college] shall not, on the basis of sex: 
(1) Treat one person differently from another in determining whether 
such person satisfies any requirement or condition for the provi- 
sion of such aid, benefit, or service; 

(2) Provide different aid, benefits, or services or provide aid, 
benefits or services in a different manner; 

(3) Deny any person any such aid, benefit, or service; 

(4) Subject any person to separate or different rules of behavior, 
sanctions, or other treatment{.]'*° 


If a college investigates other campus crimes, but not rape, that 
college has violated sections (1)-(4). A college denies services to its 
female students, and provides services in a different manner, if it fails 
to investigate and punish campus rapes as swiftly and thoroughly as it 
does other crimes. Not punishing student rapists, or punishing them 
very lightly, means that a college treats these students with ‘‘different 
rules of behavior [and] sanctions.’’** 

If a college ignores student rape victims, student rapists will quickly 
realize that this crime, campus rape, is the one crime they may commit 
without fear of punishment. Student rapists are free to harass their 
victims and assault other women while remaining in school, attending 
classes, interviewing for jobs, and completing their education. The 
rapists continue to receive the benefits of attending the college of their 
choice, while the victims do not. 

Lipsett shows how a college denies a female student benefits. The 
court stated that ‘‘[p]laintiff here was both an employee and a student 





142. 34 C.F.R. § 106.31(a) (1990). 
143. 34 C.F.R. §§ 106.31(b) (1)-(4) (1990). 
144. 34 C.F.R. § 106.31(b)(4) (1990). 








1991] RAPE ON COLLEGE CAMPUSES 61 


in the program. In addition to receiving a salary, she was receiving 
training. We have no difficulty extending the Title VII standard to 
discriminatory treatment by a supervisor in this mixed employment- 
training context.’’*5 Through its doctors, the University of Puerto Rico 
denied Ms. Lipsett the benefits of the residency program. 

Rape may be either a quid pro quo or a hostile environment sexual 
harassment. To claim quid pro quo rape, a plaintiff must show an 
agency relationship between the rapist and the college. An example of 
quid pro quo rape would be a professor raping a student by coercing 
the sexual relationship in exchange for a good grade.*** The more likely 
scenario, however, presents rape as hostile-environment sexual harass- 
ment, as in Lipsett.*” In a hostile-environment rape case, a woman 
would not have to show an agency relationship. Since Title VII hostile 
environment focuses on the actions of the employer, the type of rela- 
tionship between the employer and the individual harasser decreases 
in importance. Thus, in a comparable Title IX case, a student victim 
need not prove that the student rapist represented the college; the 
victim must demonstrate that the college failed to investigate a com- 
plaint adequately, or that the assistance was unavailable. 

Unfortunately, no reported case has yet presented facts adequate for 
such liability. An amendment to Title IX would expedite uniform 
protection for female students across the country. Such an amendment 
would also bring needed attention and action to campus rape."** 





145. 864 F.2d at 897. 

146. In a quid pro quo case, a student must meet the following elements to prove her 
claim of sexual harassment under Title IX: (1) membership in a protected class; (2) that 
she was raped—forced to engage in unwelcome sexual intercourse without her consent; 
(3) that she was raped because of her sex; (4) the rape affected tangible aspects of the 
terms, conditions, or privileges of educational training; and (5) respondeat superior or 
absolute liability. See Lipsett, 864 F.2d at 898, 901. 

147. In a hostile environment case, a student must meet the following elements to 
prove her claim of sexual harassment under Title IX: (1) membership in a protected class; 
(2) that she was raped—forced to engage in unwelcome sexual intercourse without her 
consent; (3) that she was raped because of her sex; (4) the rape altered the educational 
environment, denying her the benefits of a college education; and (5) an official repre- 
senting the college knew, or in the exercise of reasonable care, should have known, of 
the rape’s occurrence but took no appropriate action to stop it. See Lipsett, 864 F.2d at 
898, 901. 

One rape should be considered sufficient to create a hostile campus environment. The 
effect of the rape on a student makes the campus environment hostile, as the effect of 
sexual harassment upon an employee makes the working environment hostile. A college 
rape victim will likely see her attacker again on campus, and she may endure any of the 
ordeals experienced by the women described earlier in this Article. See supra notes 38- 
45 and accompanying text. One rape may result in a series of harassing incidents. Even 
if the rape is the only harassing event, however, that rape may create a hostile campus 
environment. The severity of the psychological harm, as described by the symptoms of 
rape trauma syndrome, can make the campus environment hostile. 

148. I would not, however, discourage a campus rape victim from filing suit in federal 
court under the present statute. Effecting change sometimes requires challenges on all 
fronts, through both the legislature and judiciary. 
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D. Tort Law Demonstrates a College’s Responsibility to Female 
Students 


1. The Relationship Between a College and its Students 


The liability of a college to its students under tort law has changed 
dramatically over the years. Prior to the 1960s, courts had held that a 
college acted in loco parentis,’*® that is, as a substitute parent. As such, 
a college was responsible for the physical and moral welfare of its 
students. This responsibility was twofold: a college had legal authority 
to promote the physical and moral welfare of students, but also had 
the legal duty to protect a student’s physical welfare.’*° This legal duty 
made a college liable for certain student injuries occurring on campus.**" 

Because of student demand for treatment as adults in the 1960s and 
1970s, in loco parentis fell out of favor, and colleges were no longer 
as likely to be liable for a student’s on-campus injuries.**? Recently, 
however, some state courts have held colleges liable for failing to 
provide adequate security for female students.*** Courts appear to be 
replacing in loco parentis with a different standard, relying heavily on 
the foreseeability of on-campus crimes to determine a college’s liability. 


2. Mullins v. Pine Manor College’* 


Lisa Mullins, a freshman at Pine Manor College, was attacked by a 
man who apparently had broken into the dormitory and then her room. 
He dragged her out of bed, across campus, and into a dining hall, 
where he raped her.’*> The Supreme Judicial Court of Massachusetts 
held that Pine Manor College had a duty to protect Ms. Mullins from 
criminal acts, the college failed to adequately protect her, and therefore 
the college was liable for damages. 

Pine Manor’s duty to Ms. Mullins is based on two theories of tort 
law. First, students, parents, and the community have a reasonable 





149. Literally, ‘‘{iJn the place of the parent; instead of a parent; charged, factitiously, 
with a parent’s rights, duties, and responsibilities.’’ BLAck’s Law DICTIONARY 787 (6th 
ed. 1990). 

150. Note, Pennsylvania’s College and University Security Information Act: The Effect 
of Campus Security Legislation on University Liability for Campus Crime, 94 Dick. L. 
REv. 179, 186 (1989) (authored by Margaret E. Reford) [hereinafter Note, Pennsylvania]; 
Note, The Doctrine of In Loco Parentis, Tort Liability and the Student-College Relation- 
ship, 65 IND. L. J. 471, 474 (1990) (authored by Theodore C. Stamatokas); see Note, The 
Liability and Responsibility of Institutions of Higher Education for the On-Campus 
Victimization of Students, 16 J.C.U.L. 119, 122 (1989) (authored by Kelly W. Bhirdo) 
{hereinafter Note, On-Campus Victimization]. 

151. See, e.g., Brigham Young Univ. v. Lillywhite, 118 F.2d 836 (10th Cir. 1941), 
cert. denied, 314 U.S. 638 (1941). 

152. Note, Pennsylvania, supra note 150, at 187; Note, On-Campus Victimization, 
supra note 150, at 122. 

153. See infra notes 154-163 and accompanying text. 

154. 389 Mass. 47, 449 N.E.2d 331 (1983). 

155. Id. at 50, 449 N.E.2d at 334. 
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expectation that a college will exercise reasonable care to protect stu- 
dents living on campus from harm.*** Second, a college that voluntarily 
assumes a duty must perform that duty with reasonable care. A college 
that voluntarily provides security, therefore, is subject to liability for a 
student’s physical harm resulting from the college’s failure to exercise 
reasonable care if (1) the failure to exercise care increases the risk of 
harm, or (2) students are harmed because they relied on the college to 
provide for their security. 

The court rejected Pine Manor’s argument that the rape was not 
foreseeable, asserting that the college would not have provided security 
unless crimes were foreseeable. Moreover, the director of student affairs 
warned incoming freshman during orientation of the risks of living 
near a metropolitan area such as Boston.” The danger to women, 
therefore, not only was foreseeable, but actually was foreseen by the 
college. 

The court affirmed a jury finding of negligence against Pine Manor 
College. The security system was inadequate.*** The security guards on 
duty that night failed to patrol adequately.**° A ‘‘chain of causation’’ 
existed, beginning with inadequate patrols around the perimeter of the 
college and extending to unlocked courtyard gates and easily picked 
dormitory locks—on both the building door and the door to Ms. Mul- 
lins’ room—and to an unlocked dining hall where the intruder raped 
her.16° 

The court further held that a college’s decreasing role of acting in 
loco parentis does not absolve the college’s responsibility to its students. 
The court stated that ‘‘[t]he fact that a college need not police the 
morals of its resident students . . . does not entitle it to abandon any 
effort to ensure their physical safety.’’!*' In maintaining that the college 
would have a duty to prevent rapes perpetrated by men who were 
allowed on campus, the court noted that ‘‘the college allowed male 
guests to stay overnight on weekends, and ... the presence of males 
in women’s dormitory may create risks. To the extent that those risks 
are foreseeable, the college should take reasonable measures to guard 
against them.’’?® 

Pine Manor establishes a college’s responsibility to provide a reason- 
ably safe campus for its female students. If a college does not reasonably 
protect its female students from campus rape, that college may be 
liable.1® 





156. Id. at 52, 449 N.E.2d at 336. 

157. Id. at 55, 449 N.E.2d at 337. 

158. Id. at 56, 449 N.E.2d at 338. 

159. Id. at 57, 449 N.E.2d at 338. 

160. Id. at 58-60, 449 N.E.2d at 339-340. 

161. Id. at 52, 449 N.E.2d at 335-336. 

162. Id. at 52 n.8, 449 N.E.2d at 335 n.8. 

163. Two other cases support the Pine Manor holding on a narrower basis. The first, 
Miller v. State, 62 N.Y.2d 506, 467 N.E.2d 493, 478 N.Y.S.2d 829 (1984), held that: 
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3. Foreseeability and College Liability 


Brown v. North Carolina Wesleyan College’** exemplifies the impor- 
tance of foreseeability in determining a college’s liability. Whelete 
Venita Collins, a student at North Carolina Wesleyan College, was 
kidnapped from the campus after a basketball game. Her abductor, 
Kermit Smith, an outsider to the college, then raped and murdered 
her.’® The administratrix of Ms. Collins’ estate sued the college, claim- 
ing that it: 


(a) allowed people which it knew or should have known to have 
unsavory character and dangerous propensities to loiter on its 
campus; (b) knew or should have known of Smith’s presence on 
its campus, and failed to require him to leave; (c) failed to 
adequately light and keep in a reasonably safe condition its parking 
lots and common areas; (d) violated its duty to exercise due care 
by failing to provide adequate security for its students within its 
common areas and parking lots; (e) violated its duty to exercise 
due care in protecting its students from foreseeable criminal as- 
saults by third persons on the common premises; and (f) violated 
its duty to warn [the victim] of the dangerous conditions on its 
campus.’ 


The Court of Appeals of North Carolina held that a college may be 


liable for a criminal assault by a third party upon one of its students 
if the criminal assault was reasonably foreseeable.’*’ The court defined 
foreseeability as a repeated course of conduct which places the college 
on notice that a violent crime might occur. At this college, fewer than 
five property or assault crimes occurred on campus between 1959 and 





Miller v. State, 62 N.Y.2d 506, 467 N.E.2d 493, 478 N.Y.S.2d 829 (1984), held that: 
[A] student who is injured in a criminal assault in a State-operated college 
dormitory may recover damages against the State in its capacity as landlord 
upon a showing that there was a reasonably foreseeable likelihood of criminal 
intrusion into the building, that the State negligently failed to keep the outer 
doors locked, and that the failure was the proximate cause of the injury. 

62 N.Y.2d at 508-509, 467 N.E.2d at 494, 478 N.Y.S.2d at 830. 

The plaintiff, Madelyn Miller, was raped twice at knifepoint by an intruder who had 
entered an unlocked dormitory. The college, the State University of New York (SUNY) 
at Stonybrook, was on notice that property and violent crimes had taken place in the 
dormitories prior to Ms. Miller’s rape. 62 N.Y.2d at 509, 467 N.E.2d at 495, 478 N.Y.S.2d 
at 831. The court limited the college’s liability, however, to SUNY’s duty as a landlord. 

In the second case, Peterson v. San Francisco Comm. College Dist., 36 Cal.3d 799, 
685 P.2d 1193, 205 Cal. Rptr. 842 (1984), the Supreme Court of California held that a 
special relationship existed between the college and its students. The college, therefore, 
owed a duty of care to protect its students from reasonably foreseeable on-campus crimes. 

164. 65 N.C. App. 579, 309 S.E.2d 701 (1983). 

165. Id. 

166. Id. at 580, 309 S.E.2d at 702. 

167. Id. at 583, 309 S.E.2d at 703. The college’s liability was analogous to a landlord’s 
liability to an invitee. 
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December 1980, when Ms. Collins was raped and murdered. According 
to the court, the frequency of the crimes did not constitute a repeated 
course of conduct, so the murder was not foreseeable and the college 
had no duty to protect Ms. Collins from the attack.*** Even if the college 
had a duty, the court continued, its actions demonstrated no breach of 
that duty. The college employed six individuals on its security staff, 
and at least one security officer was on duty all day and night. 
Moreover, the campus was patrolled regularly by the county sheriff’s 
department. 1° 

Both Pine Manor and Brown illustrate that a college must protect its 
students from reasonably foreseeable crimes, including rape, committed 
on campus by third parties. Foreseeability includes proximity or ease 
of access to a high crime area, a history of on-campus crimes,’” or 
even men and women sleeping in the same dormitory. A college’s duty 
includes employing campus security guards who regularly patrol the 
campus, and securing dormitories and other campus buildings. 


4. Reconciling Tort Law With Title IX 


Pine Manor illustrates how a college’s duty under common-law tort 
correlates with its obligation under Title IX to treat male and female 
students equally. According to Pine Manor, security against stranger 
rape is the responsibility of any college where rapes are reasonably 
foreseeable. The pervasiveness of campus rape’? suggests that virtually 
all colleges must secure their campuses against intruders. 

A rapist, however, may attend the same college as the victim. More- 
over, a rapist who is not a student at the college attended by the victim 
may be an acquaintance, not a stranger. The Pine Manor case suggests 
that a college’s duty extends to these rapes as well. A student known 
to the victim can pick weak locks and avoid unsuspecting guards as 
easily as an intruder. A student acquaintance is no less likely to commit 
rape than a non-student acquaintance.’”? Accordingly, a college’s duty 
encompasses protecting female students from stranger rapes by male 
students, and acquaintance rapes by non-students. The security meas- 
ures described above would adequately provide necessary protection. 

Increased security measures, however, do not provide a complete 
solution to the campus-rape problem. Since acquaintance rapes are 





168. Id. at 584, 309 S.E.2d at 703. 

169. Id. at 584-585, 309 S.E.2d at 703. 

170. Since foreseeability is a determination of facts, a college may shield itself from 
liability by failing to report the extent of crimes committed on its campus. SENATE 
JupiciarY REPORT, supra note 8, at 16; see ADAMS & ARBENAL, supra note 46, at 4. The 
proposed Violence Against Women Act of 1991 would require colleges to report the 
number of serious campus crimes, including rapes or sexual assaults. S. 15 § 404; H.R. 
1502 § 404. See infra note 175 and accompanying text. 

171. See supra notes 10-24 and accompanying text. 

172. See supra notes 12, 21-24, and accompanying text. 
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more likely to occur than stranger rapes, and acquaintance rapes are 
committed by students more than non-students,’” a college could 
foresee these rapes most of all.1”4 

How, then, must a college act in order to fulfill its duty to female 
students, their parents, and the community to prevent reasonably fore- 
seeable campus rapes? A college must implement a comprehensive 
rape-prevention program. Such a program would include not only the 
security measures described in Pine Manor but also the more personal 
measures needed to prevent acquaintance rape. The college must dem- 
onstrate to prospective and current students that it will provide a 
reasonably safe campus. 

A college’s duty to prevent reasonably foreseeable campus rapes may 
be reconciled with Title IX’s requirement that a college not discriminate 
against its female students. To comply with both Title IX and tort law, 
a college must design a rape-prevention program under which security 
measures overlap with ensuring female students the full benefits of a 
college’s academic programs. 


IV. AMENDING TITLE IX 


Because the problem of campus rape is so widespread, because 
colleges have not responded to the problem, and because this lack of 
response discriminates against female students, Congress should amend 


Title IX to include rape as sex discrimination, and rape should be 
defined as sexual intercourse ‘‘through the use of force or threat of 
force, including attempts.’’!”> The amendment’”® would require colleges 
to take affirmative measures’”’ to reduce campus rape and would require 





173. See Id. 

174. Fraternity rapes are more likely to occur than rapes perpetrated by non-fraternity 
members. See supra note 24. A college with fraternities on or near campus would foresee 
fraternity rapes. 

175. HaRLow, supra note 2, at 7. Force or threat of force means that the victim does 
not consent. 

Recently, Senator Joseph Biden, Democrat, Delaware, and Representative Barbara Boxer, 
Democrat, California (6th District) introduced bills designed to combat violence against 
women, including rape. S. 15, 102d Cong., ist Sess. (1991); H.R. 1502, 102d Cong., 1st 
Sess. (1991). Each bill is named the ‘‘Violence Against Women Act of 1991’’ and reads 
virtually identically. The bills contain sections on campus rape and define rape as sex 
discrimination. S. 15 §§ 301-302, 401-404; H.R. 1502 §§ 301-302, 401-402. The bills 
acknowledge the trauma rape causes and its interference with a college education, stating 
‘‘sexual assault poses a grave threat to the physical and mental well-being of students 
and may significantly impair the learning process [.]’’ S. 15 § 402; H.R. 1502 § 402. 

Although the Violence Against Women Act is a step in the right direction, it would 
not eliminate the campus rape problem as thoroughly as would an amendment to Title 
IX. See infra notes 178, 181. 

176. An amendment to Title IX might be the following: 

20 U.S.C. § 1689: Rape as Sex Discrimination 
For purposes of this chapter ‘‘on the basis of sex’’ shall include rape. 
177. Government regulations may impose either negative or affirmative obligations. 
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colleges to address the complaints of campus rape victims thoroughly. 


A. Implementation 


The Department of Education must address many issues to interpret 
such an amendment effectively and to guide colleges in developing 
and implementing comprehensive rape prevention programs. The agency 
should address the following issues in new regulations following en- 
actment of the amendment: 


1. All new students should participate in a rape-awareness ori- 
entation program. This orientation program should include warn- 
ings describing the risks of date rape on campus and how to avoid 
campus rape.’”? 





Title IX regulations currently are written negatively, i.e., a college shall not discriminate. 
Regulations imposing affirmative obligations upon colleges include 34 C.F.R. § 674.19 
(1988, as amended) (‘‘In administering its Perkins Loan program, an institution shall 
establish and maintain an internal control system of checks and balances... .’’) (em- 
phasis added); and 34 C.F.R. § 690.84 (1987, as amended) (‘‘The institution shall give 
the Secretary, the Controller General of the United States, or their duly authorized 
representatives, access to [] records... .’’) (emphasis added). 

Although Title IX regulations merely prohibit discrimination, colleges must adopt 
affirmative measures to comply. The language of Title IX and regulations allows colleges 
to select measures appropriate for a particular campus problem or setting, but does not 
excuse a lack of action. 

178. The Violence Against Women Act of 1991 authorizes the Secretary of Education 
to ‘‘make grants to enter into contracts with institutions of higher education for rape 
education and prevention programs... .’’ S. 15 § 403; H.R. 1502 § 403. Colleges may 
use these grants to improve security, assist rape victims, or develop rape education and 
prevention programs. The grants are conditional upon a college’s (1) student code of 
conduct explicitly prohibiting all sexual assault, including rape, and (2) disclosing to 
the victim the results of any campus investigation or administrative proceeding. S. 15 § 
403; H.R. 1502 § 403. 

This section of the Violence Against Women Act of 1991 points out both the similarities 
and differences between this bill and my proposed amendment. Under the Violence 
Against Women Act, a college may receive money in return for implementing a rape 
prevention program including many of the same elements I advocate. Any college is 
free, however, to forego applying for a grant and may avoid any kind of rape prevention 
program. Therefore, women attending a college which has received a grant might be 
more protected from rape than women attending a college which has not applied for a 
grant. In my proposed amendment to Title IX, all colleges must develop and implement 
a rape prevention program to remain in compliance with Title IX. If all colleges implement 
rape prevention programs, campus rape will likely decrease at a greater rate than if only 
some colleges implement these programs. 

The differences between the Violence Against Women Act of 1991 and my proposed 
amendment to Title IX can be easily reconciled in the following manner. A college may 
receive the financial benefit of a federal grant at the same time it is legally responsible 
for campus rapes under Title IX. With my proposed statute in place, a college will have 
a increased incentive to apply for a grant. For additional comparisons of the Violence 
Against Women Act and my proposed amendment to Title IX, see infra note 181. 

179. Colleges with fraternities should include special programs for fraternity members 
and pledges. 
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2. Each new student should receive, in written form, the college’s 
position on rape, assistance to rape victims, investigatory’®° and 
adjudicatory procedures, and punishment for students found guilty 
of rape. 

The substance of the written form should include, but not be 
limited to, the following information: 

(a) Forced sexual intercourse is rape; 

(b) Sexual intercourse with an uncoiiscious woman is rape; 

(c) Sexual intercourse with a woman who is unable to consent 
to sex is rape; 

(d) Sexual intercourse with a woman who does not consent to 
sex is rape; 

(e) The college will investigate all reported rapes and hold 
administrative disciplinary hearings to adjudicate reported rapes; 
and 

(f) Any student found guilty of rape whether by the college 
administration or criminal court shall be appropriately punished. 
3. A college health service should provide rape victims with 
twenty-four hour access to medical examinations and counseling 
or referrals. The medical staff should be trained to collect potential 
evidence if a student wishes to press criminal charges. 

4. A college should designate an administrative review board to 
adjudicate rape cases. This board should have the following re- 
sponsibilities: 

— participate in rape-awareness training programs 

— conduct hearings and make findings in cases of alleged rape 
or sexual coercion 

— appropriately punish those students who violate the college’s 
policy on rape. 

5. A college should designate a person or persons responsible for 
aiding a rape victim during the administrative-review process. 
This individual may be a counselor, staff person, or professor. A 
special counselor should be available to the students, especially 
new students. Students should know that this counselor will act 
as a victim advocate. 

6. A college should advise the rape victim of her right to prosecute. 





180. A college should investigate rape cases to see if patterns emerge warranting 
special treatment. For example, if members of fraternities commit a higher percentage of 
rapes than their numbers would indicate, a college should implement additional programs 
to reduce fraternity rapes. If a college determines that certain dormitory locks are easily 
broken, the college should replace those locks. If there are a high proportion of gang 
rapes, that college should implement programs designed to reduce gang rape. Remedies 
might include more severe punishment for gang rapists and augmenting the written 
material given to students with information focused on the harm of gang rape and a 
warning to male students not to equate gang rape with group sex. 
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B. Analysis of the Amendment 


1. Legal Analysis: Gender and Tort Issues 


The proposed amendment raises a few legal issues involving gender 
classification and tort law. On its face, defining rape as sex discrimi- 
nation under Title IX is legally valid pursuant to Meritor and Lipsett. 
The statute does not discriminate against men, because male students 
as well as female students may be victims of many types of sex 
discrimination, including rape. The amendment’s definition of rape is 
gender-neutral. 

Another important legal issue is the relationship between this pro- 
posed amendment and tort law. Pine Manor demonstratéd that a court 
may find a college negligent for failing to provide adequate security in 
a stranger-rape case. A college may use its rape-prevention program as 
an affirmative defense in a tort suit. If a college’s rape-prevention 
program conforms to the amended Title IX and the suggested regula- 
tions, then that college could claim that it was not negligent if a student 
is raped. 


2. Benefits to College Women 


The proposed amendment benefits women in many ways. With a 


comprehensive rape-prevention program in place, a female student will 
feel safer on campus. She will realize that her college acknowledges 
the seriousness of campus rape. She is less likely to fear that a party 
she attends will turn into a brutal assault. 

A student rape victim will have health professionals trained to phys- 
ically examine her and preserve evidence while helping to reduce her 
emotional pain. If the rapist harasses the victim after the initial crime, 
she may report the harassment to a sympathetic college authority. She 
will know that if she reports the rape, an unbiased administrative- 
review board will hear the case. 

A woman attending a college with a comprehensive rape prevention 
program in place will know that she will retain what is rightfully hers— 
an education free from the kind of emotional and physical trauma 
caused by rape. The benefits of a college education—intellectual ful- 
fillment, preparation for a career, or training for graduate school— 
remain as much hers as her male counterparts. 

The final benefit for a female student is the creation of a statutory 
claim against a college if the student is raped and the college failed to 
implement an adequate rape-prevention program.’** A college will be 
held accountable for its actions towards female students. 





181. The amendment I propose complements the Violence Against Women Act of 1991 
by creating an additional cause of action on behalf of rape victims. In the Violence 
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3. Benefits to College Men 


At first glance, amending Title IX may seem to benefit only women; 
in a deeper look, however, benefits for men appear as well. Men 
participating in a rape-prevention program learn to interact with female 
students in a healthier, less destructive manner.**? Opening up com- 
munications between women and men is a frequently difficult task. 
Sexual conversations in particular can be a morass of game-playing, 
indirect speech, and non-verbal cues that the other person may not 
understand. An effective rape-prevention program helps clarify the 
language. 

Communication of policies and specifying punishment benefit men 
by adding a counterweight to the peer pressure some men exert on 
others to perform sexually. Specifying punishment would discourage 
male students from using sexual gamesmanship as a way of proving 
masculinity. For some male students, unlearning sexual aggression may 
be difficult, but it is emotionally healthier and more constructive than 
finding their names angrily scrawled on campus-bathroom walls. 


4. Benefits to the College and Costs of Implementation 


A college now faces a critical press,*** civil liability,*** and a potential 
drop in alumnae contributions'** when a rape occurs on campus. Im- 
plementing a comprehensive rape-prevention program will not only 


help to reduce the number of crimes committed, but will also reduce 
the likelihood of civil liability. 

The financial benefits of a comprehensive program clearly outweigh 
its costs, because the costs are actually quite small. A typical college 
already has in place an administrative-review board for disciplinary 
proceedings. These boards discipline students for cheating on tests, 
vandalism, and other campus-related crimes. Recently, these boards 
have begun to review rape cases.** Extra costs for implementing a 
program will include specialized training and the paperwork necessary 
to ensure that every student has participated in the program. This 
oversight should be inexpensive, as colleges already have mechanisms 


in place for processing grades, academic requirements and financial 
aid. 





Against Women Act of 1991, a rape victim may sue the rapist in federal court for 
damages. The rapist violates the civil rights of the victim on the basis of the victim’s 
gender. S. 15 § 301; H.R. 1502 § 301. In my proposed amendment, a rape victim may 
sue her college in federal court for sex discrimination in violation of Title IX. See also 
supra note 178. 

182. The only men this program will not benefit are those students who continue to 
advocate or participate in rapes on campus. 

183. E.g., Hendrix, Rape on Campus, L. A. Times, Aug. 23, 1988, § View, at 1; 
Danger on Campus, supra note 47, at 6. 

184. Territo, supra note 54, at 100. 

185. Hirsch, supra note 24, at 56. 

186. Id. at 55. 








RAPE ON COLLEGE CAMPUSES 


CONCLUSION 


At the present time, I cannot imagine a campus without rape, simply 
because the problem is so pervasive, and the sexism which perpetuates 
rape is common on many college campuses. To remove a force so 
entrenched requires much more than piecemeal corrective measures by 
individuals or single colleges;*®’ it requires fundamental change, akin 
to burning down a bad building and building anew. Amendment of 
Title IX, with the resulting implementation of comprehensive rape- 
prevention programs, will result in fewer rape stories, fewer women 
suffering the harm of rape trauma syndrome, and fewer women expe- 
riencing the physical destruction of their bodily integrity. 





187. A complete solution to the campus rape problem also requires more than the 
proposal I have written. Secondary schools also must implement versions of this program. 
Condoning, justifying, or excusing rape does not occur only in the college setting; 
destructive attitudes begin much earlier. See Dull & Giacopassi, supra note 71, at 190. 








Race-Exclusive Scholarships: Do They 
Violate the Constitution and Title VI 
of the Civil Rights Act of 1964? 


[I]n view of the Constitution, in the eye of the law, there is in 
this country no superior, dominant, ruling class of citizens. There 
is no caste here. Our Constitution is colorblind, and neither knows 
nor tolerates classes among citizens. 

Justice John M. Harlan‘ 


In order to get beyond racism we must first take account of 
race. There is no other way. And in order to treat some persons 
equally, we must first treat them differently. 

Justice Harry A. Blackmun? 


INTRODUCTION 


Benign racial discrimination, also referred to as affirmative action or 
reverse discrimination, is the use of racial classifications to redress the 
present inequalities plaguing racial and ethnic minorities.* Benign racial 
discrimination uses racial classifications in an attempt to benefit, rather 
than burden, minorities. Such discrimination, however, burdens non- 
minorities by excluding them, on the basis of race, from benefits and 
opportunities made solely available to minorities. The use of racial 
discrimination to benefit minorities has produced a clash of two fun- 
damental American ideals. On the one hand is the fundamental Amer- 
ican ideal that our society should distribute its scarce resources on the 
basis of individual merit.» On the other hand is the fundamental 
American ideal that our society owes reparations and perhaps even 
advantage to those groups of persons denied equal opportunity because 
of racial and ethnic discrimination.® 





1. Plessy v. Ferguson, 163 U.S. 537, 559, 16 S. Ct. 1138, 1146 (1896) (Harlan, J., 
dissenting). 

2. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 407, 98 S. Ct. 2733, 2807 (1978) 
(separate opinion of Blackmun, J.). 

3. N. REDLICH, S. SCHWARTZ, & J. ATTANASIO, CONSTITUTIONAL LAW 733 (2d ed. 1989). 

4. J. Nowak, R. RoTunDA, J. YOUNG, CONSTITUTIONAL Law, § 14.10, at 603 (3d ed. 
1989). 

5. Calabresi, Bakke as Pseudo-Tragedy, 28 CaTH. U.L. REV 427, 427-28 (1979). 

6. Id. at 428. 
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The United States Supreme Court may review, under the United 
States Constitution, governmental discrimination among citizens on the 
basis of race.” The government’s use of racial classifications to benefit 
minorities has required the Supreme Court to consider the constitution- 
ality of such classifications. Indeed, because of the clash of fundamental 
American ideals embodied in benign racial discrimination, ‘‘‘[flew 
constitutional questions in recent years have stirred as much debate.’’’® 
The Supreme Court also has considered the legality of benign racial 
discrimination under Title VI of the Civil Rights Act of 1964,° which 
prohibits recipients of federal funds from discriminating on the basis 
of race. 

For over twenty years, both private and public colleges and univer- 
sities have been setting aside money to fund race-exclusive scholarships. 
Such scholarships are designed to attract qualified minority students 
and to make college more affordable for them.’® Race-exclusive schol- 
arships employ benign racial classifications to exclude nonminorities 
from competing for certain scholarship funds. 

In December of 1990, the United States Department of Education 
announced that Title VI prohibits private universities that receive fed- 
eral funds from applying their own funds to race-exclusive scholar- 
ships."’ Interpreting Department of Education regulations that prohibit 
recipients of Department funds from providing segregated financial aid 
on the basis of race, color, or national origin, the Department’s Office 
of Civil Rights announced that, in most cases, race-exclusive scholar- 
ships are prohibited. Under this policy, colleges and universities that 





7. See, e.g., Loving v. Virginia, 388 U.S. 1, 87 S. Ct. 1817 (1967) (Supreme Court 
reviews governmental classifications on the basis of race). 

8. J. Nowak, supra note 4, § 14.10, at 603 (quoting Defunis v. Odegaard, 416 U.S. 
312, 94 S. Ct. 1704 (1974) (Brennan, J., dissenting)). 

9. 42 U.S.C. § 2000d (1988) (hereinafter Title VI). 

10. CHIcaco TRIBUNE, Dec. 12, 1990, at 1. 

11. Unirep States Dep’t or Epuc. News, Dec. 18, 1990, at 1. The issue of whether 
race exclusive scholarships violate Title VI emerged in a letter from Michael L. Williams, 
Assistant Secretary for Civil Rights in the Department of Education, to John Junker, 
Executive Director of the Fiesta Bowl, in which Williams advised Junker that the 
universities participating in the 1991 Fiesta Bowl would violate Title VI if they established 
Martin Luther King, Jr. scholarship funds with financial contributions from the Fiesta 
Bowl. Letter from Michael L. Williams, Assistant Secretary for Civil Rights for the 
Department of Education, to John Junker, Executive Director of the Fiesta Bowl (Dec. 4, 
1990) [hereinafter Letter to Fiesta Bow! Official]. 

12. Letter To Fiesta Bowl Official, supra note 11 (citing 34 C.F.R. §§ 100.3(b)(1)-(5) 
(1989)). In relevant part, the regulations provide: 

(1) A recipient under any program to which this part applies may not, directly 
or through contractual or other arrangements, on ground of race, color, or 
national origin: 


(iii) Subject an individual to segregation or separate treatment in any matter 
related to his receipt of any service, financial aid, or other benefit under the 
program.... 

34 C.F.R. § 100.3(b)(1)(iii) (1989). 
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receive funds from the Department of Education could use race-exclu- 
sive scholarships only when mandated to do so by a court, administra- 
tive order, corrective-action plan, or settlement agreement.’® In March 
of 1991, however, the Department of Education rescinded this policy 
and announced that it will reevaluate the implications of minority- 
scholarship programs during the next six months before proposing a 
comprehensive policy." 

This Note explores the fundamental questions that remain in the 
midst of this policy confusion: Do public colleges and universities 
violate the Constitution if they establish race-exclusive scholarships? 
Do private colleges and universities receiving federal funds violate Title 
VI if they establish race-exclusive scholarships? Part I of this Note 
provides an overview of the legal framework within which these ques- 
tions arise, as well as an exploration of the relationship between Title 
VI and the Constitution. Part II explores the Supreme Court’s treatment 
of benign racial discrimination under the Constitution. Finally, Part III 
examines whether race-exclusive scholarships are permissible either 
under the Constitution or under Title VI, concluding that the Consti- 
tution and Title VI permit colleges and universities to establish race- 
exclusive scholarships, but only under limited circumstances. 


I. AN OVERVIEW OF THE LEGAL FRAMEWORK 


A. The Equal-Protection Clause 


The fourteenth amendment’s equal-protection clause commands that 
‘‘Injo State shall ... deny to any person within its jurisdiction the 
equal protection of the laws.’’® The equal-protection clause governs all 
governmental actions that classify individuals for different benefits or 
burdens under the law.’* The mandate of equal protection applies not 





13. Letter to Fiesta Bowl Official, supra note 11 (citing 34 C.F.R. § 100.3(b)(6) (1989). 
The regulation provides: 

(i) In administering a program regarding which the recipient has previously 
discriminated against persons on the ground of race, color, or national origin, 
the recipient must take affirmative action to overcome the effects of prior 
discrimination. 

(ii) Even in the absence of such prior discrimination, a recipient in administering 
a program may take affirmative action to overcome the effects of conditions 
which resulted in limited participation by persons of a particular race, color, 
or national origin. 

-34 C.F.R. § 100.3(b)(6) (1989). 

14. L.A. Times, Mar. 21, 1991, at A20; see also THE NatT’L Law. J., April 15, 1991, 
at 4. In response to this reversal of policy, seven white college students filed a lawsuit 
against the federal government, alleging that this ‘‘new’’ policy violates Title VI of the 
Civil Rights Act of 1964. See Washington Legal Found. v. Alexander, No. 91-0600 (D.D.C. 
filed March 21, 1991). 

15. U.S. Const. amend. XIV, § 1. 

16. J. Nowak, supra note 4, § 14.1, at 523-24. 
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only to states and their political subdivisions, but also to the federal 
government through the fifth amendment’s due-process clause.’”? The 
administrations and faculties of state colleges and universities are 
subject to the dictates of the equal-protection clause, because they are 
considered governmental actors.*® 

The equal-protection clause protects similarly situated persons from 
unequal treatment by the government.’® Thus, a governmental classifi- 
cation that confers a benefit on one class of persons and burdens a 
similarly situated class of persons is subject to judicial review under 
the equal-protection clause, and the government must sufficiently justify 
its use of that classification.”° 

The Supreme Court applies varying standards of review to different 
types of government classifications.?1 Typically, when the government 
classifies persons on the basis of race or national origin—classifications 
that the Supreme Court considers inherently suspect—the Court requires 
that the classification withstand strict scrutiny, the highest standard of 
review.”? In order for a governmental classification based upon race or 
national origin to survive strict scrutiny, the government must dem- 





17. Bolling v. Sharpe, 347 U.S. 497, 74 S. Ct. 693 (1954) (equal-protection principles 
embedded in the fifth amendment’s due-process clause prohibited the District of Columbia 
from maintaining racially segregated schools). 

18. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 287, 98 S. Ct. 2733, 2746 (1978) 
(opinion of Powell, J.) (citing McLauren v. Oklahoma State Regents, 339 U.S 637, 70 S. 
Ct. 851 (1950); Sweatt v. Painter, 339 U.S. 629, 70 S. Ct. 848 (1950); Sipuel v. Board of 
Regents, 332 U.S. 631, 68 S. Ct. 299 (1948); Missouri ex rel. Gaines v. Canada, 305 U.S. 
337, 59 S. Ct. 232 (1938)). 

19. See, e.g., Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 439, 105 S. 
Ct. 3249, 3254 (1985) (fourteenth amendment directs states to treat similarly situated 
people alike); Comment, Benign Classifications on Race Must Be Narrowly Tailored To 
Achieve a Compelling Government Interest, 21 St. MaRy’s L.J. 493, 495 (1989)(authored 
by M. Hess). 

20. See, e.g., Plyler v. Doe, 457 U.S. 202, 216, 102 S. Ct. 2382, 2394 (1982); Comment, 
supra note 19, at 495. 

21. J. Nowak, supra note 4, § 14.3, at 528-33. 

22. See, e.g., Loving v. Virginia, 388 U.S. 1, 11, 87 S. Ct. 1817, 1823 (1967) (racial 
distinctions are viewed with strictest scrutiny and are inherently suspect); Comment, 
supra note 19, at 495-96. The concept of strict scrutiny evolved from footnote 4 in United 
States v. Carolene Products Company, 304 U.S. 144, 153 n.4, 58 S. Ct. 778, 783 n.4 
(1938). In that footnote the Supreme Court stated: 

[Legislation which restricts those political processes which can ordinarily be 
expected to bring about repeal of undesirable legislation, [may] be subjected to 
more exacting judicial scrutiny under the general prohibitions of the Fourteenth 
Amendment than are most other types of legislation... . 

(S]imilar considerations [may] enter into the review of statutes directed at 
particular religious, ... or national, ... or racial minorities. . . . [P]rejudice 
against discrete and insular minorities may be a special condition, which tends 
seriously to curtail the operation of those political processes ordinarily relied 
upon to protect minorities, and which may call for a correspondingly more 
searching judicial inquiry. 

Id. (citations omitted). 
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onstrate that the classification advances a compelling state interest and 
is narrowly tailored to attain that interest.?* 

When the government classifies persons on the basis of ‘‘quasi- 
suspect’’ classifications—classifications on the basis of gender or ille- 
gitimacy—the Supreme Court applies a somewhat less exacting standard 
of review referred to as intermediate-level scrutiny.** In order for a 
governmental classification based on gender or illegitimacy to survive 
intermediate-level scrutiny, the government must demonstrate that the 
classification advances an important state interest and is substantially 
related to the attainment of that interest. 

Finally, the Supreme Court employs its least exacting standard of 
review—the rational-basis test—when the governmental classification at 
issue bears on social or economic regulatory legislation. Under the 
rational-basis test, the government must prove that its social or eco- 
nomic regulation bears a rational relationship to a legitimate govern- 
mental objective.?’ 


B. Title VI 


Section 601 of Title VI provides that ‘‘[nJo person in the United 
States shall, on the ground of race, color, or national origin, be excluded 
from participation in, be denied the benefits of, or be subject to 


discrimination under any program or activity receiving Federal financial 
assistance.’’?® Congress enacted Title VI as part of a larger package of 
federal legislation specifically designed to prohibit recipients of federal 
funds from engaging in racial and ethnic discrimination against mi- 
norities.2? Unlike the equal-protection clause, which only applies to 
governmental actors, Title VI extends to private actors receiving federal 





23. See, e.g., Cleburne, 473 U.S. at 440, 105 S. Ct. at 3254; Comment, supra note 
19, at 496. 

24. See, e.g., Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 721-22, 102 S. 
Ct. 3331, 3334-35 (1982) (state must prove gender classification bears substantial rela- 
tionship to important governmental interest); Michael M. v. Superior Court, 450 U.S. 
464, 468, 101 S. Ct. 1200, 1204 (1981) (gender-based distinctions require greater focus); 
Lalli v. Lalli, 439 U.S. 259, 265, 99 S. Ct. 518, 523 (1978) (state must prove classifications 
on the basis of illegitimacy have a substantial relationship to permissible state interests); 
Comment, supra note 19, at 496. 

25. See, e.g., Craig v. Boren, 429 U.S. 190, 197, 97 S. Ct. 451, 457 (1976) (government 
must show gender classification is substantially related to an important governmental 
interest); Comment, supra note 19, at 496. 

26. See, e.g., Williamson v. Lee Optical, 348 U.S. 483, 487-88, 75 S. Ct. 461, 464 
(1955) (a statute prohibiting sale of eyeglasses without prescription need only be a 
rational means of addressing a legitimate governmental objective); Comment, supra note 
19, at 497. 

27. Williamson, 348 U.S. at 487-88, 75 S. Ct. at 464. 

28. 42 U.S.C. § 2000d (1988). 

29. Salomone, Title VI and the Intent/Impact Debate: A Critical Look at ‘‘Coexten- 
siveness’’, 15 Hastincs Const. L.Q. 16, 16 (1982). 
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funds.*° Consequently, private colleges and universities that receive 
federal funds are subject to the dictates of Title VI.*" 

The authority of Congress to enact Title VI can be traced to two 
specific enumerated powers. As an antidiscrimination statute, Title VI 
draws its congressional-enactment power from section five of the four- 
teenth amendment, which provides: ‘‘The Congress shall have power 
to enforce, by appropriate legislation, the provisions of . . . [the four- 
teenth amendment].’’*? As a conditional spending statute, Title VI draws 
its congressional-enactment power from the ‘‘spending clause’’ of the 
Constitution, which provides: ‘‘Congress shall have Power .. . to pay 
the Debts and provide for the common Defense and general Welfare of 
the United States.’’** The Supreme Court has interpreted this clause to 
allow Congress to place conditions on the receipt of federal funds.* 


C. The Relationship Between Title VI and the Constitution: The 
Doctrine of Coextensiveness 


On its face, Section 601 of Title VI°5 appears to bar all racial and 
ethnic discrimination, whether aimed at minorities or not. The Supreme 
Court, however, has not attached this interpretation to the statute. In 
Regents of University of California v. Bakke,** a majority of the Court 
held that Title VI bars only so much racial and ethnic discrimination 
as is barred by the Constitution, i.e., Title VI is to be interpreted 


coextensively with the Constitution.*’ It follows, then, that a racial or 





30. J. Nowak, supra note 4, § 14.10, at 609 n.37. 
31. Section 601 of Title VI prohibits racial and ethnic discrimination in any ‘‘program 
or activity’ receiving federal funds. 42 U.S.C. § 2000d (1988). Section 606 of Title VI 
provides that: 
For the purposes of this title, the term ‘‘program or activity’’ and the term 
‘‘program’’ mean all of the operations of— ... 
(2)(A) a college, university, or other postsecondary institution ... any part of 
which is extended Federal financial assistance. 

42 U.S.C. 2000d-4a (1988). 

32. U.S. Const. amend. XIV, § 5; Salomone, supra note 29, at 17. Thus, Congress 
has the power to enforce the dictates of the equal-protection clause contained in section 
one of the fourteenth amendment. 

33. U.S. Const. art I, § 8; Salomone, supra note 29, at 17-18. 

34. L. TRIBE, AMERICAN CONSTITUTIONAL LAW 247-50 (1978). 

35. ‘‘No person in the United States shall, on the ground of race, color, or national 
origin, be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.’’ 42 
U.S.C. § 2000(d) (1988). 

36. 438 U.S. 265, 98 S. Ct. 2733 (1978). 

37. ‘In view of the clear legislative intent [of Title VI], Title VI must be held to 
proscribe only those racial classifications that would violate the Equal Protection Clause 
or the Fifth Amendment.”’ Id. at 287, 98 S. Ct. at 2746 (opinion of Powell, J.). ‘In our 
view, Title VI prohibits only those uses of racial criteria that would violate the Fourteenth 
Amendment if employed by a State or its agencies... .’’ Id. at 328, 98 S. Ct at 2767- 
68 (Brennan, J., joined by White, J., Marshall, J., and Blackmun, J., concurring in the 
judgment in part and dissenting in part). 
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ethnic classification drawn by a recipient of federal funds violates Title 
VI only to the extent that the same classification would violate the 
Constitution if drawn by a state actor. This has been referred to as the 
doctrine of coextensiveness.** 

As previously discussed, in determining whether a governmental 
classification violates the Constitution, the Supreme Court determines 
what type of classification is used, then applies an appropriate standard 
of review. In determining whether a classification violates Title VI 
when adopted by a recipient of federal funds, therefore, one must apply 
the same standard of review that the Supreme Court would apply to 
that classification under the Constitution if such classification were 
drawn by a state actor.** When the government discriminates against 
racial and ethnic minorities, the Supreme Court applies its highest 
standard of review—strict scrutiny.” It follows that when recipients of 
federal funds discriminate against racial and ethnic minorities, their 
actions should receive strict scrutiny under Title VI. 

The Supreme Court has had an extremely difficult time, however, in 
determining the appropriate standard of review applicable to govern- 
mental classifications that benefit minorities but burden nonminorities, 
i.e, benign racial classifications. Determining the appropriate standard 
of review is critical because it establishes whether and when the 
Constitution allows the government to discriminate against nonminor- 
ities to benefit minorities.** Since Title VI is coextensive with the 
Constitution, the standard of review applicable to benign racial classi- 
fications under the Constitution also will determine whether and when 





38. See generally, Salomone, supra note 29. 

39. In Bakke, those justices who held that Title VI was coextensive with the Consti- 
tution proceeded to determine the appropriate standard of review applicable to the 
classification at issue under the Constitution. Id. at 291, 98 S. Ct. 2748 (opinion of 
Powell, J.); id. at 362, 98 S. Ct. at 2784 (Brennan, J., joined by White, J., Marshall, J., 
and Blackmun, J., concurring in the judgment in part and dissenting in part). Commen- 
tators have also supported the proposition that the standard of review applicable to racial 
or ethnic classifications under the Constitution also applies to the same classifications 
under Title VI. See Salomone, supra note 29, at 53 (footnote omitted) (‘‘Perhaps the 
‘doctrine of coextensiveness’ goes to the ... [standard] of review, i.e., rational basis 
versus strict scrutiny, to be applied in Title VI cases... .’’); Note, Title VI: The Intent/ 
Impact Debate Enters the Municipal Services Arena, 55 St. JOHN’s L. REv. 124, 141 (1980) 
(authored by J. McBride); J. Nowak, supra note 4, § 14.10, at 615. 

40. In practice, when the Supreme Court has applied strict scrutiny to governmental 
classifications that discriminate against racial and ethnic minorities, it has invalidated 
all but one such classification. In Korematsu v. United States, 323 U.S. 214, 65 S. Ct. 
193 (1944), the Supreme Court upheld a military order during World War II that excluded 
all persons of Japanese descent from designated West Coast areas. Korematsu is the only 
modern Supreme Court decision upholding a governmental classification that explicitly 
burdened a racial minority. See Comment, Equal Protection and Due Process: Contrasting 
Methods of Review under the Fourteenth Amendment, 14 Harv. C.R.-C.L. L. REv. 529, 
537 (1979) (authored by J. Hughes). 

41. See Metro Broadcasting, Inc., v. FCC, 110 S. Ct. 2997, 3033 (1990) (O’Connor, 
J., dissenting). 
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Title VI allows recipients of federal funds to discriminate against 
nonminorities to benefit minorities. 

Accordingly, both the constitutionality and the legality of race-exclu- 
sive scholarships under Title VI hinge on the standard of review that 
the Supreme Court applies to benign racial classifications under the 
Constitution. Part II of this Note explores the Supreme Court’s tortuous 
path toward ascertaining the standard of review applicable to benign 
racial classifications under the Constitution. 


II. BENIGN RACIAL CLASSIFICATIONS AND THE STANDARD OF REVIEW 


A. Benign Racial Classifications in College Admissions Programs 


In Regents of University of California v. Bakke,*? Allan Bakke, a 
white male applicant to the Medical School of the University of Cali- 
fornia at Davis [UC-Davis], challenged the special-admissions program 
at UC-Davis. Bakke alleged that the program operated to exclude him 
from the medical school on the basis of race, in violation of Title VI 
and the equal-protection clause of the fourteenth amendment. The 
special-admissions program reserved sixteen of the one hundred pos- 
sible seats in each class for economically disadvantaged minority ap- 
plicants.** Blacks, Chicanos, Asians, and American Indians were eligible 
for the special-admissions program.“ 

In one of the most narrowly decided Supreme Court decisions in 
history, the Court voted to invalidate the UC-Davis special-admissions 
program.*® The Court also voted, however, to allow academic institu- 
tions to take some account of race in their admissions programs.** Four 
of the Justices—Justice Stevens, Chief Justice Burger, and Justices Ste- 
wart and Rehnquist [hereafter the Stevens group]—concluded that the 
special-admissions program violated Title VI; they did not reach the 
constitutional issue.*’ Justices Brennan, White, Marshall, and Blackmun 
{hereafter the Brennan group]—were of the opinion that Title VI bars 
only so much discrimination as is barred by the Constitution and that 


the special-admissions program was both constitutional and legal under 
Title VI.* 





42. 438 U.S. 265, 98 S. Ct. 2733 (1978). 

43. Id. at 274-75, 98 S. Ct. at 2740. Bakke applied to Davis in both 1973 and 1974, 
and each year was rejected. Id. at 276, 98 S. Ct. at 2741. In both years minority applicants 
were admitted under the special admissions program with grade point averages, Medical 
College Admission Test scores, and overall interview ratings significantly lower than 
Bakke’s. Id. at 277, 98 S. Ct. at 2741. 

44. Id. at 274-75, 98 S. Ct. at 2740. 

45. Id. at 271, 98 S. Ct. at 2738 (opinion of Powell, J., announcing the judgment of 
the Court). 

46. Id. at 272, 98 S. Ct. at 2738. 

47. Id. at 408, 421, 98 S. Ct. at 2808, 2815 (Stevens, J., joined by Burger, C.J., 
Stewart, J., and Rehnquist, J., concurring in the judgment in part and dissenting in part). 

48. Id. at 324, 98 S. Ct at 2765 (Brennan, J, joined by White, J., Marshall, J., and 
Blackmun, J., concurring in the judgment in part and dissenting in part). 
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Thus, the judgment of the case hinged on the vote of Justice Powell. 
For this reason, Justice Powell’s opinion in Bakke has been regarded 
as an authoritative source of guidance for lower courts.*® Justice Powell 
agreed with the Brennan group that Title VI bars only so much dis- 
crimination as is barred by the Constitution.*° He then went on to find 
that the equal-protection clause, and therefore Title VI, invalidated the 
special-admissions program.’ Justice Powell, however, also thought 
that both Title VI and the equal-protection clause allowed academic 
institutions to take some account of race in their admissions programs.” 
He therefore joined with the Stevens group in invalidating the special- 
admissions program, but joined the Brennan group in finding that 
academic institutions may take some account of race in their admissions 
programs. 


1. The Opinion of Justice Powell 


Justice Powell initially addressed Bakke’s claim that Title VI enacted 
a color-blind statutory scheme prohibiting any racial discrimination, 
whether against minorities or nonminorities.** Justice Powell asserted 
that the legislators who enacted Title VI were not considering hypo- 
thetical preferences for minorities; they were concerned with guaran- 
teeing minorities equal treatment.* Justice Powell found that the enacting 
legislators intended Title VI ‘‘to proscribe those racial classifications 
that would violate the Equal Protection Clause or the Fifth Amend- 
ment.’’*> Accordingly, Justice Powell determined whether the benign 
racial classification embodied in UC-Davis’s admissions program vio- 
lated the Constitution. 

Justice Powell rejected the University’s argument that the equal- 
protection clause permits racial discrimination against the white ma- 
jority if the purpose can be characterized as ‘‘benign.’’** He asserted 
that ‘‘[i]t is far too late to argue that the guarantee of equal protection 
to all persons permits the recognition of special wards entitled to a 
degree of protection greater than that accorded others.’’*” According to 
Justice Powell, ‘‘[t]he guarantees of the Fourteenth Amendment extend 
to all persons . . . . The guarantee of equal protection cannot mean one 
thing when applied to one individual and something else when applied 





49. Note, The Precedential Value of Supreme Court Plurality Decisions, 80 CoLuM. 
L. REv. 756, 766 (1980) (authored by L. Novak). 

50. Bakke, 438 U.S. at 287, 98 S. Ct. at 2746 (opinion of Powell, J.) 

51. Id. at 320, 98 S. Ct. at 2763. 

52. Id. 

53. Id. at 284-87, 98 S. Ct. at 2745-46. 

54. Id. at 285, 98 S. Ct. at 2745. 

55. Id. at 287, 98 S. Ct. at 2746. 

56. Id. at 294, 98 S. Ct. at 2750. 

57. Id. at 295, 98 S. Ct. at 2750-51. 
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to a person of another color. If both are not accorded the same protec- 
tion, then it is not equal.’’™* 

Justice Powell concluded that UC-Davis’s special-admissions program 
deserved strict scrutiny because ‘‘[rJacial and ethnic distinctions of any 
sort are inherently suspect... .’’5° The UC-Davis program needed to 
advance a compelling state interest, and be necessary to the attainment 
of that interest, in order to survive strict scrutiny under the equal- 
protection clause.” The University argued that the special-admissions 
program advanced four compelling state interests: (1) reducing the 
historic deficit of minorities in medical schools and the medical pro- 
fession; (2) remedying the effects of societal discrimination; (3) increas- 
ing the number of physicians who will practice in areas traditionally 
understaffed; and (4) obtaining the educational benefits that flow from 
an ethnically diverse student body.™ 

First, Justice Powell found that reducing the historic deficit of mi- 
norities in medical schools and the medical profession did not constitute 
a compelling state interest.*? Second, though UC-Davis would have a 
substantial state interest in remedying the effects of identified discrim- 
ination, the University did not have a compelling state interest in 
remedying the effects of societal discrimination—a term lacking precise 
contours.® Third, Justice Powell found in the record no evidence 
indicating that the special-admissions program was necessary or likely 





58. Id. at 289-90, 98 S. Ct. at 2747-48. Justice Powell expressed deep reservation 
about the idea of preferring one group of individuals over another. He explained: 

First, it may not always be that a so-called preference is in fact benign... . 
Nothing in the Constitution supports the notion that individuals may be asked 
to suffer otherwise impermissible burdens in order to enhance the societal 
standing of their ethnic groups. Second, preferential programs may only rein- 
force common stereotypes holding that certain groups are unable to achieve 
success without special protection based on a factor having no relationship to 
individual worth. . . . Third, there is a measure of inequity in forcing innocent 
persons in . . . [Bakke’s] position to bear the burdens of redressing grievances 
not of their making. 
Id. at 298, 98 S. Ct. at 2752 (citations omitted). 

59. Id. at 291, 98 S. Ct. at 2748 (emphasis added). 

60. Id. at 305, 98 S. Ct. at 2756. 

61. Id. at 306, 98 S. Ct. at 2757-58. 

62. Id. at 307, 98 S. Ct. at 2757. According to Justice Powell, ‘‘[p]referring members 
of any one group for no reason other than race or ethnic origin is discrimination for its 
own sake. This the Constitution forbids.” Id. 

63. Id. at 307-10, 98 S. Ct. at 2757-58. Justice Powell noted that the Court had ‘‘never 
approved a classification that aids persons perceived as members of relatively victimized 
groups at the expense of other innocent individuals in the absence of judicial, legislative, 
or administrative findings of constitutional or statutory violations.’’ Id. at 307, 98 S. Ct. 
at 2757. Without these findings, the government has no more compelling interest in 
aiding one individual than in refraining from harming another. Id. at 309, 98 S. Ct. at 
2758. Furthermore, Justice Powell asserted that UC-Davis was not in a position to make 
findings of identifiable discrimination because its ‘‘broad mission is education, not the 
formulation of any legislative policy or the adjudication of any claims of illegality.’’ Id. 
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to increase the number of physicians in underserved communities.“ 

Finally, Justice Powell considered whether attaining a diverse student 
body constituted a compelling state interest, concluding that the attain- 
ment of a diverse student body related to ‘‘academic freedom,’’ which 
in turn related to the first amendment.® This countervailing first- 
amendment interest in student-body diversity constituted a compelling 
state interest that UC-Davis could use to justify the special-admissions 
program.® 

After determining that attaining a diverse student body constituted a 
compelling state interest, Justice Powell considered whether UC-Davis’s 
special-admissions program was necessary to attain that interest.®’ Justice 
Powell asserted that using a fixed quota to attain a diverse student 
body misconceived the nature of the state interest. 


It is not an interest in simple ethnic diversity, in which a specified 
percentage of the student body is in effect guaranteed to be 
members of selected ethnic groups, with the remaining percentage 
an undifferentiated aggregation of students. The diversity that 
furthers a compelling state interest encompasses a far broader array 
of qualifications and characteristics of which racial or ethnic origin 
is but a single though important interest. 


Accordingly, Justice Powell found that the assignment of a fixed number 
of places to a minority group was not a necessary means of attaining 
a diverse student body.” 

Justice Powell went further, proffering an admissions program that 
would advance the compelling state interest of attaining a diverse 
student body. According to Justice Powell, an admissions program that 
will survive strict scrutiny is one in which race and ethnic background 
are deemed a ‘‘plus’’ in an applicant’s file, and each applicant competes 
against all other applicants for the available seats; ‘‘[t]his kind of 
program treats each applicant as an individual in the admissions proc- 
ess.’’?? Such a program ‘‘is flexible enough to consider all pertinent 





64. Id. at 310, 98 S. Ct. at 2759. UC-Davis conceded that it could not assure that 
minority doctors who entered under the special admissions-program actually would 
practice medicine in an underserved community. Id. 

65. Id. at 311-12, 98 S. Ct. at 2759. Four essential freedoms constitute academic 
freedom: the freedom of a university ‘‘‘to determine for itself on academic grounds who 
may teach, what may be taught, how it shall be taught, and who may be admitted.’”’ 
Id. at 312, 98 S. Ct. at 2759 (quoting Sweezy v. New Hampshire, 354 U.S. 234, 263, 77, 
S. Ct. 1203, 1218 (1957) (Frankfurter, J., concurring)). 

66. Id. at 311-12, 98 S. Ct. at 2759-60. 

67. Id. at 314-15, 98 S. Ct. at 2761. 

68. Id. at 315, 98 S. Ct. at 2761. 

69. Id. 

70. Id. at 316, 98 S. Ct. at 2761. 

71. Id. at 317-18, 98 S. Ct. at 2762. Justice Powell cited Harvard College’s admissions 
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elements of diversity in light of the particular qualifications of each 
applicant, and . . . place[s] them on the same footing for consideration, 
although not necessarily according them the same weight.’’” 

Justice Powell, therefore, voted to invalidate UC-Davis’s fixed-quota 
admissions program u:.der both Title VI and the Constitution because 
it failed the second prong of strict-scrutiny analysis. Under Justice 
Powell’s reasoning, race never may be the exclusive factor in an 
admissions decision under either Title VI or the Constitution. Race 
may, however, be a factor in the admissions decision under Title VI 
and the Constitution so long as all of the applicants to an institution 
compete against each other for all of the available seats in a particular 
class. 


2. The Opinion of the Brennan Group 


Justice Brennan authored an opinion joined in by Justices White, 
Marshall, and Blackmun (the Brennan group).”? The Brennan group 
began its analysis by agreeing with Justice Powell that ‘‘Title VI pro- 
hibits only those uses of racial criteria that would violate the Fourteenth 
Amendment if employed by a State or its agencies . . . .’’* Accordingly, 
the group proceeded to determine whether the University’s special 
admissions program violated the Constitution. 

The Brennan group found that whites, as a group, lack the ‘‘‘tradi- 
tional indicia of suspectness’’’ that typically accompany the Court’s 
application of strict scrutiny under the equal-protection clause.”> The 
white class ‘‘‘is not saddled with such disabilities, or subjected to such 
a history of purposeful unequal treatment, or relegated to such a 
position of political powerlessness as to command extraordinary pro- 
tection from the majoritarian political process.’’’’® 

For this reason, the Brennan group disagreed with Justice Powell’s 
decision to apply strict scrutiny to the UC-Davis special-admissions 
program; instead, they applied intermediate-level scrutiny. The Brennan 
group held that ‘‘racial classifications designed to further remedial 
purposes ‘must serve important governmental objectives and must be 
substantially related to achievement of those objectives.’’’”? The Brennan 
group stated: 





program as an example of a program that would survive strict scrutiny. Under the Harvard 
program, race sometimes is considered as a factor in admissions decisions; however, 
Harvard College does not set a quota for the number of racial and ethnic minorities to 
be admitted in each class. Id. at 316, 98 S. Ct. at 2761-62. 

72. Id. at 317, 98 S. Ct. 2762. 

73. Id. at 324, 98 S. Ct. at 2765 (Brennan, J., joined by White, J., Marshall, J., and 
Blackmun, J., concurring in the judgment in part and dissenting in part). 

74. Id. at 328, 98 S. Ct. at 2767-68. 

75. Id. at 357, 98 S. Ct. at 2782. 

76. Id. (quoting San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 28, 93 S. 
Ct. at 1278, 1294 (1973))(citations omitted). 

77. Id. at 359, 98 S. Ct. at 2783 (quoting Califano v. Webster, 430 U.S. 313, 317, 97 
S. Ct. 1192, 1194 (1977)(in turn quoting Craig v. Boren, 429 U.S. 190, 197, 97 S. Ct. 
451, 457 (1976))) (footnote omitted). 
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[T]o justify a ... [benign racial] classification an important and 
articulated purpose for its use must be shown. In addition any 
statute must be stricken that stigmatizes any group or that singles 
out those least well represented in the political process to bear 
the brunt of a benign program.”® 


The Brennan group concluded that remedying the effects of past 
societal discrimination is an important governmental interest ‘‘when 
there is a sound basis for concluding that minority underrepresentation 
is substantial and chronic, and that the handicap of past discrimination 
is impeding access of minorities to the Medical School.’’”? The Brennan 
group cited numerous statistical surveys documenting the substantial 
and chronic underrepresentation of minorities in the medical profession 
and in the nation’s medical schools.® From these statistics, the group 
found that UC-Davis could have concluded that ‘‘the serious and per- 
sistent underrepresentation of minorities in medicine . . . is the result 
of handicaps under which minority applicants labor as a consequence 
of a background of deliberate, purposeful discrimination against mi- 
norities in education and in society generally, as well as in the medical 
profession.’’® Accordingly, the Univerity’s special-admissions program 
advanced an important governmental interest. 

Next, the Brennan group considered whether the special-admissions 
program was substantially related to remedying the effects of past 
societal discrimination. To make that determination, the group inquired 
whether the program stigmatized any discrete group or individual and 
whether the program was reasonably applied in light of the program’s 
objectives.* 

The Brennan group found that the special-admissions program neither 
operated to stigmatize any nonminority group, nor stigmatized Bakke 
by rejecting him.** The group also found that the special-admissions 
program was used reasonably in light of its objectives, because the 
University could not practically achieve its objectives without the use 
of race-conscious measures." 

Accordingly, the Brennan group agreed with Justice Powell that a 
college or university may take race into account in an admissions 
program.®*® The group disagreed with Justice Powell’s decision to in- 
validate the special-admissions program, however; instead, they found 





. at 361, 98 S. Ct. at 2784. 
. at 362, 98 S. Ct. at 2784. 
. at 369-70, 369 n.45, 98 S. Ct at 2788-89, 2788 n.45. 
. at 370-71, 98 S. Ct. at 2789. 
. at 373-74, 98 S. Ct. at 2791. 
. at 375, 98 S. Ct. at 2791. The group, however, failed to define what it meant 
by the word stigmatize. 
84. Id. at 376, 98 S. Ct. at 2792. 
85. Id. at 325, 98 S. Ct. at 2766. 
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that the program satisfied the standard of intermediate-level scrutiny 
under Title VI and the Constitution, and was therefore lawful.*6 


3. The Stevens Group 


Finally, Justice Stevens authored an opinion joined in by Chief Justice 
Burger and Justices Stewart and Rehnquist.*” The Stevens group decided 
the case under Title VI and did not reach the constitutionality of the 
special-admissions program. 

The Stevens group concluded that Congress enacted a color-blind 
statutory scheme when it enacted Title VI.** Under Title VI, ‘‘[rjace 
cannot be the basis of excluding anyone from participation in a federally 
funded program.’’®® Since Bakke was excluded from the special-admis- 
sions program because of his race, the program violated Title VI. 
Thus, the Stevens group joined Justice Powell in invalidating the 
special-admissions program. 


B. Supreme Court Decisions After Bakke 


In Bakke, the Supreme Court failed to obtain a majority opinion 
regarding the appropriate standard of review to be accorded benign 
racial classifications under the Constitution. Four Justices failed to reach 
the issue; four Justices voted to apply intermediate-level scrutiny; and 


one Justice voted to apply strict scrutiny. Only eleven years after Bakke 
did the Court finally agree on an appropriate standard of review for 
benign racial classifications under the Constitution. 

In two decisions, Fullilove v. Klutznick®! and Wygant v. Jackson 
Board of Education, the Court grappled with this issue but failed to 
obtain a majority opinion. Finally, in City of Richmond v. J.A. Croson 





86. Id. 

87. Id. at 408, 98 S. Ct. at 2808 (Stevens, J., joined by Burger, J., Stewart, J., and 
Rehnquist, J., concurring in the judgment in part and dissenting in part). 

88. Id. at 416, 98 S. Ct. at 2812. The Stevens group cited to the legislative history 
of Title VI, arguing that it called for the conclusion that Title VI bars any racial 
discrimination in federally funded programs, whether such discrimination is aimed 
against minorities or nonminorities. Id. at 414-18, 98 S. Ct. at 2812-13. The Stevens 
group cited Senator Humphrey, the floor manager for the Civil Rights Act, for support 
of their position: 

‘(T]he word ‘discrimination’ has been used in many a court case. What it 
really means in the bill is a distinction in treatment ... given to different 
individuals because of their different race, religion, or national origin. . . . The 
answer to this question [what was meant by discrimination] is that if race is 
not a factor, we do not have to worry about discrimination because of race.”’ 
Id. at 415, 98 S. Ct. at 2812 (quoting H.R. Rep. No. 914, 88th Cong., 1st Sess., pt. 1, at 
5866 (1963)). 

89. Id. at 418, 98 S. Ct. at 2813. 

90. Id. at 412, 98 S. Ct. at 2810. 

91. 448 U.S. 448, 100 S. Ct. 2758 (1980). 

92. 476 U.S. 267, 98 S. Ct. 106 S. Ct. 3320 (1986). 
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Co.,% the Court agreed on a standard of review for benign racial 
classifications drawn by states and their agencies, and, in Metro Broad- 
casting, Inc. v. FCC, on a different standard of review for benign 
racial classifications drawn by Congress. 


1. Fullilove v. Klutznick 


Fullilove v. Klutznick involved a challenge to the minority-business- 
enterprise (MBE) provision of a congressional spending act, the Public 
Works Employment Act.*%* The Act authorized a $4.2-billion federal 
grant to state and local governments for use in local public-works 
projects.*%*° The MBE provision required that ten percent of these funds 
go to minority business enterprises—businesses at least fifty-one percent 
of which are owned by ‘‘‘citizens of the United States who are Negroes, 
Spanish-speaking, Orientals, Indians, Eskimos, and Aleuts.’’’®” 

The Supreme Court upheld the set-aside program in a 6-3 vote. The 
six Justices who voted to uphold the program, however, divided on 
the proper rationale for doing so. Chief Justice Burger, joined by Justices 
White and Powell, authored the plurality opinion that announced the 
judgment of the Court.%* Justice Marshall, concurring in the judgment, 
authored a separate opinion in which he was joined by Justices Brennan 
and Blackmun.” 

The Burger plurality began its analysis by determining the objective 
of the set-aside program. The plurality concluded that Congress enacted 
the set-aside program because it ‘‘had abundant evidence from which 
it could conclude that minority businesses have been denied effective 
participation in public contracting opportunities by procurement prac- 
tices that perpetuated the effects of prior discrimination.’’’© 

Next, the plurality subjected the program to a two-prong inquiry: (1) 
Was the objective of the set-aside program within the powers of Con- 





93. 109 S. Ct. 706 (1989). 
94. 110 S. Ct. 2997 (1990). 
95. 42 U.S.C. §§ 6701-6736 (1982). 
96. Fullilove, 448 U.S. at 453, 100 S. Ct. at 2762. 
97. Id. at 454, 100 S. Ct. at 2762 (quoting 42 U.S.C. § 6705(f)(2) (1982)). 
98. Id. at 453, 100 S. Ct. at 2762 (opinion of Burger, C.J., joined by White, J., and 
Powell, J.). 
99. Id. at 517, 100 S. Ct. at 2794 (Marshall, J., joined by Brennan, J., and Blackmun, 
J., concurring in the judgment). 
100. Id. at 477-78, 100 S. Ct. at 2774 (Burger, C.J., joined by White, J., and Powell, 
J.) 
Congress had before it, among other data, evidence of a long history of marked 
disparity in the percentage of public contracts awarded to minority business 
enterprises. This disparity was considered to result not from any lack of capable 
and qualified minority businesses, but from the existence and maintenance of 
barriers to competitive access which had their roots in racial and ethnic 
discrimination, and which continue today, even absent intentional discrimina- 
tion or other unlawful conduct. 
Id. at 478, 100 S. Ct. at 2774. 
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gress? (2) If the objective of the program was within the powers of 
Congress, was the limited use of racial criteria to obtain that objective 
permitted under the equal-protection component of the fifth amend- 
ment’s due-process clause?’ 

The plurality found that Congress had the power to remedy the effects 
of past discrimination under section five of the fourteenth amend- 
ment.’ As discussed previously, section five empowers Congress ‘‘‘to 
enforce, by appropriate legislation,’ the equal protection guarantees of 
the Fourteenth Amendment.’’? 

The plurality then considered whether the program violated the 
Constitution. According to the plurality, ‘‘any congressional program 
that employs racial or ethnic criteria to accomplish the objective of 
remedying the present effects of past discrimination ... [must be] 
narrowly tailored to the achievement of that goal.’’** This amounts to 
a heightened standard of review, but does not fit into any of the 
standards of review previously enunciated by the Court. 

The plurality found the set-aside program narrowly tailored to Con- 
gress’ goal of remedying the effects of past discrimination.’ First, the 
plurality found the set-aside program flexible in that it had a waiver 
provision for those grantees of federal funds who for good cause could 
not comply with it.1°° Second, the set-aside program did not place an 
undue burden on innocent nonminority business enterprises that were 
denied the federal funds channelled to MBEs.’” The $4.2 billion in 
federal grants conditioned upon compliance with the MBE provision 
amounted to about 2.5% of the total of nearly $170 billion spent on 
construction in the United States in 1977.1 Finally, the plurality found 
that the set-aside program was only a pilot project, appropriately limited 
in extent and duration and subject to reassessment and reevaluation by 
Congress.1° 

In its final analysis, the plurality concluded that the set-aside program 
satisfied both the strict-scrutiny standard of review and the intermedi- 
ate-level standard of review articulated in the Bakke opinions.’”° Ac- 
cordingly, the plurality failed to distinguish which standard of review 
applied to congressional programs that employ benign racial classifi- 
cations. 

Justice Marshall, joined by Justices Brennan and Blackmun, concurred 
in the judgment of the plurality; he wrote separately, however, to argue 





. at 473, 100 S. Ct. at 2772. 

. at 476, 100 S. Ct. at 2773. 

. at 476, 100 S. Ct. at 2773-74 (quoting U.S. Const. amend. XIV, § 5). 
. at 480, 100 S. Ct. at 2775-76. 

. at 481-92, 100 S. Ct. at 2776-81. 

. at 486-89, 100 S. Ct. at 2779-80. 

. at 484, 100 S. Ct. at 2778. 

. at 484 n.72, 100 S. Ct. at 2778 n.72. 

. at 489, 100 S. Ct. at 2780. 

. at 491-92, 100 S. Ct. at 2781. 
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that intermediate-level scrutiny should be applied to the set-aside pro- 
gram. Justice Marshall argued that congressional programs that employ 
benign racial classifications must ‘‘serve important governmental objec- 
tives and [be] substantially related to the achievement of those objec- 
tives.’’11 

Justice Marshall found that the articulated purpose of the set-aside 
program—remedying the effects of past racial discrimination—was a 
sufficiently important governmental interest to justify the use of racial 
classifications.* Justice Marshall also found the set-aside program 
substantially related to the achievement of its remedial purpose because 
the program did not stigmatize nonminority businesses that were ex- 
cluded from obtaining federal funds under the program.’"* 

Justice Stewart, in a dissent joined in by Justice Rehnquist,’* argued 
that benign racial classifications should not be treated differently from 
any other racially drawn classification. According to Justice Stewart, 
any racial classification is invidious and therefore contravenes the 
Constitution.'* Justice Stevens authored a separate dissent that failed 
to articulate a clear standard of review.’’” 

Accordingly, in Fullilove, three Justices voted to apply intermediate- 
level scrutiny to a benign racial classification; three other Justices voted 
to apply some form of heightened scrutiny; two Justices viewed benign 
racial classifications as invidious discrimination in contravention of the 
Constitution; and one Justice failed to articulate a clear standard of 
review. 


2. Wygant v. Jackson Board of Education 


In Wygant v. Jackson Board of Education,’ the Supreme Court 
considered the constitutionality of a layoff protection plan for minority 
teachers in the Jackson, Michigan, public schools. The plan, embodied 
in a collective bargaining agreement with the Jackson School Board, 
required the school board to hire minority teachers so that the ratio of 
minority teachers to nonminority teachers would mirror the ratio of 
minority students to nonminority students."*® The plan further provided 
that should layoffs become necessary, ‘‘at no time will there be a greater 
percentage of minority personnel laid off than the current percentage 





111. Id. at 519, 100 S. Ct. at 2796 (Marshall, J., joined by Brennan, J., and Blackmun, 
J.) (citations omitted). 

112. Id. at 520, 100 S. Ct. 2796. 

113. Id. at 520-21, 100 S. Ct. at 2796-97. 

114. Id. at 522, 100 S. Ct. at 2797 (Stewart, J., joined by Rehnquist, J., dissenting). 

115. Id. at 526, 100 S. Ct. at 2799. 

116. Id. at 525-32, 100 S. Ct. at 2799-803. 

117. Id. at 532-54, 100 S. Ct. at 2803-14 (Stevens, J., dissenting). 

118. 476 U.S. 267, 106 S. Ct. 1842 (1986). 

119. Wygant v. Jackson Board of Education, 546 F. Supp. 1195, 1198 (E.D. Mich. 
1982). 
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of minority personnel employed at the time of the layoff.’’?° When 
layoffs became necessary, the school board laid off nonminority teachers 
who had more seniority than recently hired minority teachers in order 
to comply with the plan.’*: The nonminority teachers sued the school 
board, alleging that they were laid off because of their race, in violation 
of the equal-protection clause of the fourteenth amendment.’”? 

The Supreme Court held that the layoff plan violated the equal- 
protection clause. The five Justices who voted to strike down the plan 
divided on the proper rationale for doing so, however, and wrote three 
separate opinions. Justice Powell announced the judgment of the Court 
and wrote an opinion joined by Chief Justice Burger and Justice Rehn- 
quist (the plurality).‘?* Justice O’Connor concurred in the judgment and 
joined in part of Justice Powell’s plurality opinion, but also authored 
a separate opinion.'** Justice White also concurred in the judgment and 
authored a separate opinion.’ 

The plurality and Justice O’Connor applied strict scrutiny to the 
layoff plan; to satisfy the standard, the plan needed to be justified by 
a compelling state interest and be narrowly tailored to the attainment 
of that interest.12° These Justices rejected the argument that remedying 
the effects of past societal discrimination by providing role models for 
the students constituted a compelling state interest.12” According to this 
group of Justices, ‘‘the Court has insisted upon some showing of prior 
discrimination by the governmental unit involved before allowing lim- 
ited use of racial classifications in order to remedy such discrimina- 
tien." 

The plurality and Justice O’Connor then considered the school board’s 
belated argument that the layoff plan was designed to remedy the 
effects of prior discrimination. These Justices held that before a public 
employer resorts to the use of benign racial classifications to remedy 
the effects of prior discrimination, the employer should have ‘‘con- 
vincing evidence that remedial action is warranted.’’!?® According to 
these Justices, a public employer must have sufficient evidence to justify 
the conclusion that there has been prior discrimination by the em- 
ployer.’*° Then, if the plan is challenged in court, ‘‘the trial court must 





120. 476 U.S. at 270, 106 S. Ct. at 1845 (quoting Jackson teachers’ contract, art. XII). 

121. Id. at 272, 106 S. Ct. at 1846. 

122. Id. at 273, 106 S. Ct. at 1846. 

123. Id. at 269, 106 S. Ct. at 1844. 

124. Id. at 284, 106 S. Ct. at 1852 (O’Connor, J., concurring in part and concurring 
in the judgment). 

125. Id. at 294, 106 S. Ct. at 1858 (White, J., concurring in the judgment). 

126. Id. at 274, 106 S. Ct. at 1847 (Powell, J., joined by Burger, C.J., Rehnquist, J., 
and O’Connor, J.). 

127. Id. at 274, 106 S. Ct. at 1847. 

128. Id. 

129. Id. at 277, 106 S. Ct. at 1848 (emphasis added). 

130. Id. at 277, 106 S. Ct. at 1848-49. 
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make a factual determination that the employer had a strong basis in 
evidence for its conclusion that remedial action was necessary.’’*** The 
plurality and Justice O’Connor found that the trial court failed to make 
such a factual determination, and accordingly they would not consider 
the issue.1*? 

The plurality, without Justice O’Connor, then proceeded to determine 
whether the layoff plan was narrowly tailored. They found the plan 
not sufficiently narrowly tailored because ‘‘[o]ther less intrusive means 
of accomplishing the same purpose—such as the adoption of hiring 
goals—are available.’’*** These Justices found the burden to innocent 
nonminorities in the layoff context too great to satisfy strict scrutiny.’ 

In her separate concurrence, Justice O’Connor found that the layoff 
plan was not narrowly tailored because the plan was part of a hiring 
plan that had no relationship to remedying the effects of prior discrim- 
ination.’*® 


The disparity between the percentage of minorities on the teaching 
staff and the percentage of minorities in the student body is not 
probative of employment discrimination; it is only when it is 
established that the availability of minorities in the relevant labor 
pool substantially exceeded those hired that one may draw an 
inference of deliberate discrimination in employment... . Be- 


cause the layoff provision here acts to maintain levels of minority 
hiring that have no relation to remedying employment discrimi- 
nation, it cannot be adjudged ‘narrowly tailored’ to effectuate its 
asserted purpose.'%6 


Justice White provided the necessary fifth vote to strike down the 
layoff plan. In a separate opinion, Justice White stated that he could 
never accept racially motivated layoffs as a means to integrate a work- 
force.**”7 He did not articulate a standard of review. 





131. Id. at 277, 106 S. Ct. at 1849. 
132. Id. at 278, 106 S. Ct. at 1849. 
133. Id. at 283-84, 106 S. Ct. at 1852 (Powell, J. joined by Burger, C.J., and Rehnquist, 
J.) 
134. Id. at 282, 106 S. Ct. at 1851. 
In cases involving valid hiring goals, the burden to be borne by innocent 
individuals is diffused to a considerable extent among society generally. Though 
hiring goals may burden some innocent individuals, they simply do not impose 
the same kind of injury that layoffs impose. Denial of future employment is not 
as intrusive as loss of an existing job. 
Id. at 282-83, 106 S. Ct. at 1851. 
135. Id. at 294, 106 S. Ct. at 1857 (O’Connor, J., concurring in part and concurring 
in the judgment). 
136. Id. 
137. Id. at 494-95, 106 S. Ct. at 1858 (White, J., concurring in the judgment). 
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Justice Marshall authored a dissent joined by Justices Brennan and 
Blackmun.** Justice Marshall argued for the application of intermediate- 
level scrutiny to the layoff plan.*° 

Finally, Justice Stevens authored a separate dissent, arguing for the 
following approach to benign racial classifications under the equal- 
protection clause: The Court should first inquire whether the state’s 
action advances a legitimate public interest, and, if it does, then the 
Court should consider whether that public interest, and the manner in 
which it is pursued, justifies any adverse effects on the disadvantaged 
group.’*° Justice Stevens found that the layoff plan advanced the legit- 
imate public interest of achieving a racially integrated teaching faculty, 
and that it was adopted through the fair procedures of collective 
bargaining and given a narrow breadth.'*? According to Justice Stevens, 
the harm suffered by the nonminority teachers laid off under the plan 
was acceptable in light of the strong public purpose of the plan.‘42 

In summary, in Wygant four Justices voted to apply strict scrutiny to 
a benign racial classification adopted by a state actor; three Justices 
voted to apply intermediate-level scrutiny; one Justice failed to articu- 
late a standard of review; and one Justice formulated his own standard 
of review for such classifications. 


3. City of Richmond v. J.A. Croson Co. 


In City of Richmond v. J.A. Croson Co.,*** the Supreme Court found 
the City of Richmond’s Minority Business Utilization Plan unconstitu- 
tional in a 6-3 vote. Under the plan, prime contractors to whom the 
City of Richmond awarded construction contracts were required to 
subcontract at least thirty percent of the dollar amount of their contracts 
to one or more ‘‘Minority Business Enterprises’ (MBEs).'** Richmond’s 
definition of an MBE mirrored Congress’s definition of an MBE in the 
Public Works Employment Act at issue in Fullilove. 

The Richmond City Council adopted the set-aside plan after a public 
hearing at which proponents of the plan pointed to the discrepancy 
between the percentage of blacks in Richmond’s population (50%) and 
the percentage of Richmond’s prime construction contracts that had 
been awarded to MBEs between 1978 and 1983 (.67%) as evidence of 
discrimination.'** Opponents claimed that there was no direct evidence 
of race discrimination in awarding construction contracts, or any evi- 





138. Id. at 295, 106 S. Ct. at 1858 (Marshall, J., joined by Brennan, J., and Blackmun, 
J., dissenting). 

139. Id. at 301-02, 106 S. Ct. at 1861. 

140. Id. at 313, 106 S. Ct. at 1867 (Stevens, J., dissenting). 

141. Id. at 315-20, 106 S. Ct. at 1870-71. 

142. Id. at 319-20, 106 S. Ct. at 1870-71. 

143. 109 S. Ct. 706 (1989). 

144. Id. at 712-13. 

145. Id. at 714. 
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dence that Richmond’s prime contractors discriminated against minor- 
ity-owned subcontractors.‘** The Richmond City Council adopted the 
set-aside plan, stating that its purpose was to rectify the effects of past 
discrimination.‘*’ 

Justice O’Connor delivered the judgment of the Court, joined by Chief 
Justice Rehnquist and Justice White.*** Justices Kennedy and Stevens 
concurred in the judgment and in parts of Justice O’Connor’s opinion, 
though each authored a separate opinion.'*® Justice Scalia concurred in 
the judgment and authored a separate opinion expressing agreement 
with a number of assertions in Justice O’Connor’s opinion.’*° At bottom, 
Justice O’Connor’s opinion constitutes a melange of points on which 
various groups of Justices have formed majority and plurality opinions. 
To understand Croson, one must read Justice O’Connor’s opinion in 
light of the various concurrences. 

Justice O’Connor began by determining the scope of Richmond’s 
power to use benign racial classifications to remedy the effects of 
discrimination. Chief Justice Rehnquist and Justice White joined this 
portion of her opinion to form a plurality on this point. 

Justice O’Connor noted the vast difference between state remedial 
powers and congressional remedial powers under the fourteenth amend- 
ment.’*? In Fullilove, Congress enacted its set-aside plan pursuant to 
section five of the fourteenth amendment, which specifically empowers 
Congress to enforce the dictates of the fourteenth amendment.’ This 
constitutional power, however, has not been entrusted to the states or 
their agencies, who are constrained in their efforts by section one of 
the fourteenth amendment.’ 


That Congress may identify and redress the effects of society- 
wide discrimination does not mean that, a fortiori, the States and 
their political subdivisions are free to decide that such remedies 
are appropriate. Section 1 of the Fourteenth Amendment is an 
explicit constraint on state power, and the States must undertake 
any remedial efforts in accordance with that provision.’ 





146. Id. 

147. Id. at 713. 

148. Id. at 712. 

149. For clarity’s sake, Justice Kennedy joined parts I, III-A, III-B, IV, and V of Justice 
O’Connor’s opinion, and Justice Stevens joined in parts I, III-B, and IV of Justice 
O’Connor’s opinion. Id. See also id. at 730 (Stevens, J., concurring in part and concurring 
in the judgment); Id. at 734 (Kennedy, J., concurring in part and concurring in the 
judgment). 

150. Id. at 735 (Scalia, J., concurring in the judgment). 

151. Id. at 712. See Part II of Justice O’Connor’s opinion, 109 S. Ct. at 717. 

152. Id. at 719. 

153. 

154. 

155. Id. (emphasis in the original). 
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Thus, Justice O’Connor distinguished the congressional set-aside plan 
in Fullilove from Richmond’s set-aside plan.*** 

Next, Justice O’Connor considered the appropriate standard of review 
for the set-aside plan. Chief Justice Rehnquist and Justices White and 
Kennedy joined her in holding that strict scrutiny should apply to the 
program.'*” Justice Scalia, in a separate opinion, also agreed that strict 
scrutiny is the appropriate standard of review when government clas- 
sifies persons on the basis of race.’** Croson, therefore, marks a turning 
point in the Supreme Court’s jurisprudence on the use of benign racial 
classifications: for the first time, a majority of the Court agreed to apply 
strict scrutiny to such classifications. 

Accordingly, Justice O’Connor examined the set-aside plan to deter- 
mine whether it advanced a compelling state interest. Chief Justice 
Rehnquist and Justices White, Kennedy and Stevens joined the O’Con- 
nor opinion to create majority support for this examination. The 
Court found that remedying the effects of past societal discrimination 
is not a sufficiently compelling state interest to justify the use of benign 
racial classifications.’ In order to survive strict scrutiny, the set-aside 
plan would have to remedy the effects of prior identifiable discrimi- 
nation in Richmond’s construction industry.‘** The Court found that 
Richmond failed to introduce sufficient evidence that the set-aside plan 
was aimed at remedying the effects of prior identifiable discrimination 
in Richmond’s construction industry.’ In fact, the Court found not 





156. Id. at 720. 

157. Id. at 721 (O’Connor, J., joined by Rehnquist, C.J., White, J., and Kennedy, J.). 
Part III-A of Justice O’Connor’s opinion considers the appropriate standard of review. 

158. Id. at 735 (Scalia, J., concurring in the judgment). 

159. Id. at 723-29. This inquiry encompassed Part III-B of Justice O’Connor’s opinion. 

160. Id. at 727. Six Justices in all, including Justice Scalia, rejected the idea that 
remedying the effects of past societal discrimination is sufficiently compelling to satisfy 
strict scrutiny. See id. at 738 (Scalia, J., concurring in the judgment). 

161. Id. at 723 (O’Connor, J., joined by Rehnquist, C.J., White, J., and Kennedy, J.). 
A majority of the Court, including Justice Scalia, required that Richmond’s set-aside 
program remedy the effects of prior identifiable discrimination. Justice Scalia would have 
required Richmond’s set-aside plan not only to remedy the effects of prior identifiable 
discrimination, but also to identify those bidders who were injured by the prior identi- 
fiable discrimination so that they would receive the remediation from the set-aside plan. 
Id. at 738 (Scalia, J., concurring in the judgment). 

162. Id. at 727 (O’Connor, J., joined by Rehnquist, C.J., White, J., Kennedy, J., and 
Stevens, J.). In determining that Richmond’s set-aside plan was not aimed at remedying 
the effects of prior identifiable discrimination, the Court reviewed five factors that the 
district court relied upon in deciding that Richmond had sufficiently identified prior 
discrimination. The five factors were: (1) the plan declares itself to be remedial; (2) 
proponents of the plan expressed their view that past discrimination existed in the 
construction trade; (3) although minorities comprised 50 percent of Richmond’s popu- 
lation, only .67 percent of Richmond’s prime contracts went to minority businesses; (4) 
state and local contractors’ organizations included few minority members; and (5) Con- 
gress determined in 1977 that past discrimination had prevented minorities from partic- 
ipating in the construction trade. Id. at 724. 

With regard to the first factor, the Court found that the mere recitation of a ‘‘benign’’ 
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only insufficient evidence of prior identifiable discrimination against 
blacks in the Richmond construction industry, but also absolutely no 
evidence of prior discrimination against Spanish-speaking, Oriental, 
Indian, Eskimo, or Aleut persons.1® 

After determining that Richmond’s set-aside plan was not aimed at 
remedying the effects of prior identifiable discrimination, Justice O’Con- 
nor, along with Chief Justice Rehnquist, and Justices White, Kennedy 
and Stevens, focused on whether the plan was narrowly tailored.’ 
First, the Court criticized Richmond for failing to consider the use of 
race-neutral means to increase MBE participation in city contracting 
before resorting to race-based means of doing so.’* Second, the Court 
found that the thirty-percent quota entitled any Hispanic, Oriental, or 
Black entrepreneur from anywhere in the country to an absolute pref- 
erence over another individual; this was not a narrowly tailored rem- 
edy.1% 

In dissent, Justice Marshall, joined by Justices Brennan and Black- 
mun, argued for the application of intermediate-level scrutiny.‘* Ap- 
plying this standard of review, Justice Marshall found the set-aside 
plan sufficiently tailored to Richmond’s objective of remedying the 
effects of prior discrimination.’® 

Thus, in Croson, a majority of the Supreme Court agreed that strict 
scrutiny applies to benign racial classifications drawn by states and 





or legitimate purpose for a racial classification is entitled to little or no weight. Id. 
‘Racial classifications are suspect, and that means that simple legislative assurances of 
good intention cannot suffice.’’ Id. The Court also found mere statements that past 
discrimination existed in the construction industry to be of little probative value in 
establishing identified discrimination in the Richmond construction industry. Id. 

The Court dismissed the comparison between the number of MBEs receiving city 
contracts and the number of minorities in the Richmond population as misplaced. Id. at 
725. The relevant inquiry, according to the Court, should have been a comparison of the 
number of contracts awarded to minority businesses and the number of minority busi- 
nesses available to accept such contracts. Id. at 725-28. The Court did not find the low 
membership of MBEs in the state and local contractors’ organizations relevant since 
Richmond failed to introduce any evidence of the number of MBEs eligible to become 
members. Id. at 726. Finally, the Court found Richmond’s reliance on congressional 
findings of past discrimination in the nations construction industry to be of little help 
in establishing that discrimination existed in Richmond. Id. 

163. Id. at 728. According to the Court, ‘‘[i]Jt may well be that Richmond has never 
had an Aleut or Eskimo citizen. The random inclusion of racial groups that, as a practical 
matter, may never have suffered from discrimination in ... [Richmond’s construction 
industry], suggests that perhaps the city’s purpose was not in fact to remedy past 
discrimination.” Id. 

164. Id. at 728 (O’Connor, J., joined by Rehnquist, C.J., White, J., Kennedy, J., and 
Stevens, J.). This portion of the Court’s analysis is contained in Part IV of Justice 
O’Connor’s opinion. 

165. Id. The Court listed several race-neutral devices, such as relaxation of bonding 
requirements, financial aid and training for disadvantaged entrepreneurs, and simplifi- 
cation of billing procedures, which Richmond could have employed to increase overall 
participation in the city’s construction industry. Id. 

166. Id. at 729. 

167. Id. at 743 (Marshall, J., joined by Brennan, J., and Blackmun, J., dissenting). 

168. Id. at 750. 
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their agencies. The appropriate standard of review applicable to benign 
racial classifications drawn by Congress, however, remained unresolved 
until Metro Broadcasting, Inc. v. FCC. 


4. Metro Broadcasting, Inc. v. FCC 


Metro Broadcasting, Inc. v. FCC*®® concerned two minority-preference 
policies of the Federal Communication Commission (FCC): (1) a licens- 
ing program under which minority ownership or participation in the 
management of radio and television broadcasting stations constituted a 
‘‘plus’”’ in a prospective applicant’s bid for a new license to own and 
operate a broadcasting station; and (2) a ‘‘distress sale’’ policy that 
allowed a current licensee whose license was threatened with revocation 
by the FCC to assign the license to an FCC-approved enterprise whose 
minority ownership exceeded fifty percent.1”° 

In a 5-4 decision delivered by Justice Brennan, the Supreme Court 
held that these policies did not violate the equal protection component 
of the fifth amendment.’”: At the outset, the Court stated that Croson 
did not prescribe the standard of review applicable to benign racial 
classifications employed by Congress.’ Instead, ‘‘when a program 
employing a benign racial classification is adopted by an administrative 
agency at the explicit direction of Congress, . . . [the Court] is ‘bound 
to approach .. . [its] task with appropriate deference to the Congress, 
a co-equal branch charged by the Constitution with the power to 
‘“‘provide for the ... general Welfare of the United States’’ and ‘‘to 
enforce by appropriate legislation,’’ the equal protection guarantees of 
the Fourteenth Amendment.’’’’”? Accordingly, the Court held that: 


benign race-conscious measures adopted by Congress—even if 
those measures are not ‘remedial’ in the sense of being designated 
to compensate victims of past governmental or societal discrimi- 
nation—are constitutionally permissible to the extent that they 
serve important governmental objectives within the power of Con- 
gress and are substantially related to achievement of those objec- 
tives.1”4 





169. 110 S. Ct. 2997 (1990). For a detailed analysis of Metro Broadcasting and its 
relationship to prior Supreme Court decisions regarding benign racial discrimination, 
see, Rosenfeld, Metro Broadcasting, Inc. v. FCC: Affirmative Action at the Crossroads of 
Constitutional Liberty and Equality, 38 UCLA L. REv. 583 (1991); Sedler, The Constitu- 
tion, Racial Preference, and Reflections on Metro Broadcasting, 36 WAYNE L. REV. 1187 
(1990). 

170. 110 S. Ct. at 3008. 

171. Id. at 3009. 

172. Id. 

173. Id. at 3008 (quoting Fullilove v. Klutznick, 448 U.S. 448, 472, 100 S. Ct. 2758, 
2771 (1980)) (emphasis added). 

174. Id. at 3008-09. 
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Thus, the Supreme Court held that intermediate-level scrutiny applies 
to benign racial classifications drawn by Congress because of the unique 
powers vested in Congress under section five of the fourteenth amend- 
ment. 

The Court found that promoting programming diversity constituted 
an important governmental interest:175 


Just as a ‘‘diverse student body’’ contributing ‘‘‘to a robust ex- 
change of ideas’’’ is a ‘‘constitutionally permissible goal’’ on 
which a race conscious university admissions program may be 
predicated, ... the diversity of views and information on the 
airwaves serves important First Amendment values.’ 


Next, the Court considered whether the policies were substantially 
related to the achievement of broadcast diversity. The Court accorded 
great weight to the findings of Congress and the FCC on this complex 
empirical question.’””? According to the Court, Congress and the FCC 
had found an empirical nexus between minority ownership and broad- 
cast diversity, and this judgment deserved deference.'”* In addition, the 
Court cited a number of studies linking minority ownership with 
broadcast diversity.'”° 

The Court found that, in other respects as well, the minority own- 
ership programs were substantially related to the achievement of broad- 
cast diversity. First, the FCC tried for a number of years to achieve 
broadcast diversity through race-neutral means; these means, however, 
failed.1*° These programs also were considered substantially related to 
the achievement of broadcast diversity because the FCC had considered 
and rejected more expansive alternatives such as setting aside certain 
frequencies for minorities.*1 The programs also were approved because 
they were ‘‘appropriately limited in extent and duration, and subject 
to reassessment and reevaluation by Congress prior to any extension or 
reenactment. ’’1® 

Finally, the Court found that the minority-ownership programs did 
not unduly burden innocent nonminorities.‘** The Court found that, 





175. Id. at 3010. The Court stated that ‘‘the interest in enhancing broadcast diversity 
is, at the very least, an important governmental objective and is therefore a sufficient 
basis for the . . . [FCC’s] minority ownership policies.’’ Id. 

176. Id. (quoting Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 311-13, 98 S. Ct. 
2733, 2759-60 (1978) (opinion of Powell, J.)); see supra text accompanying notes 65-70. 

177. Id. at 3011. 

178. Id. at 3011-16. 

179. Id. at 3017-18. 

180. Id. at 3019-23. 

181. Id. at 3023. 

182. Id. at 3024 (quoting Fullilove v. Klutznick, 448 U.S. 448, 489, 100 S. Ct. 2758, 
2780 (1980)). Congress manifested its support for these programs through a series of 
appropriations acts of finite duration, thereby ensuring future reevaluations of the need 
for minority ownership programs as the number of minority broadcasters increased. Id. 

183. Id. at 3025. 
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with regard to the licensing program, the burden on nonminority 
applicants was slight, since such applicants could have no settled 
expectation of receiving a license, and since race was but one factor in 
an applicant’s file.** The Court also found that the ‘‘distress sale’ 
program did not impose an undue burden on nonminorities because 
only a small fraction of FCC licenses were disposed of in this way.’ 

Justice O’Connor, in dissent,’** argued that Fullilove did not control 
this case because Congress had not exercised its power under section 
five of the fourteenth amendment when it authorized the FCC’s minor- 
ity-ownership policies.*” ‘‘Section 5 empowers Congress to act respect- 
ing the States, and of course this case concerns only the administration 
of federal programs by federal officials.’’*** She also stated that ‘‘Ful- 
lilove applies at most only to congressional measures that seek to 
remedy identified discrimination .. . [and in this case] [t]he FCC and 
Congress are clearly not acting for any remedial purpose... .’’1® 

Justice O’Connor argued that strict scrutiny should apply to these 
minority ownership programs.’ Justice O’Connor found that the as- 
serted state interest of achieving broadcast diversity was not compel- 
ling.*: ‘‘It is simply too amorphous, too insubstantial, and too unrelated 
to any legitimate basis for employing racial classifications.’’**? Justice 
O’Connor also found that the minority ownership programs were not 
narrowly tailored, rejecting the presumption of a strong link between 
race and behavior, i.e, broadcast viewpoints, especially when mediated 
by market forces.’ 


5. Summary 


After the Supreme Court’s decision in Metro Broadcasting, the Court’s 
jurisprudence with regard to the use of benign racial classifications by 
government has largely crystallized. The Court has settled on a bifur- 
cated standard of review for benign racial classifications under the 
Constitution. When employed by state actors, such classifications re- 
ceive strict scrutiny under Croson.’*% Under Croson, benign racial clas- 
sifications employed by state actors must advance compelling state 
interests and must be narrowly tailored to the attainment of those 
interests. 





184. Id. at 3026. 

185. Id. at 3027. 

186. Id. at 3028 (O’Connor, J., joined by Rehnquist, C.J., Scalia, J., and Kennedy, J., 
dissenting). 

187. Id. at 3030-32. 

188. Id. at 3030. 

189. Id. at 3031. 

190. . at 3029. 

191. Id. at 3034. 

192. Id. 

193. Id. at 3037-40. 

194. See supra text accompanying notes 157-59. 
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When employed by Congress, exercising its power under section five 
of the fourteenth amendment, or by a federal agency at the explicit 
direction of Congress, such classifications receive intermediate-level 
scrutiny under Metro Broadcasting.*** Under Metro Broadcasting, benign 
racial classifications employed by Congress in exercising its power 
under section five of the fourteenth amendment, and by federal agencies 
at the explicit direction of Congress, must advance important govern- 
mental interests and must be substantially related to the attainment of 
those intersts. 


Ill. AN ANALYSIS OF RACE-EXCLUSIVE SCHOLARSHIPS UNDER THE 
CONSTITUTION AND TITLE VI 


A. The Standard of Review Applicable to Race Exclusive 
Scholarships under the Constitution and Title VI. 


The fourteenth amendment’s equal protection clause applies to public 
colleges and universities.‘ In Croson, the Supreme Court held that 
strict scrutiny under the equal protection clause applies to benign racial 
classifications drawn by states or their agencies.’*” Accordingly, strict 
scrutiny should apply to benign classifications adopted by state colleges 
and universities. Since race-exclusive scholarships embody benign ra- 
cial classifications, such scholarships are subject to strict scrutiny when 
employed by state colleges and universities. 

Title VI prohibits private colleges and universities that receive federal 
funds from engaging in racial discrimination in their programs.’® Title 
VI bars only as much racial discrimination as is barred by the Consti- 
tution, i.e., Title VI is to be interpreted coextensively with the consti- 
tution.’*® Accordingly, the standard of review employed by the Supreme 
Court to determine whether the Constitution prohibits benign racial 
classification also determines whether Title VI prohibits such classifi- 
cation.” 

As a general rule, therefore, Title VI requires strict scrutiny of benign 
racial classifications employed by recipients of federal funds. Such 
classifications receive intermediate-level scrutiny under Title VI only 
when explicitly authorized by Congress pursuant to its power under 
section five of the fourteenth amendment. Because Congress has not 
explicitly directed private colleges and universities receiving federal 
funds to employ benign racial classifications, strict scrutiny must apply 





195. See supra text accompanying notes 172-74. 

196. See supra text accompanying note 18. State colleges and universities, supra in 
this Note, refers to any public institution of higher education. 

197. See supra text accompanying notes 157-159. 

198. 42 U.S.C. § 2000d (1988). 

199. See supra notes 36-37 and accompanying text. 

200. See supra note 39 and accompanying text. 
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to such classifications under Title VI. Race-exclusive scholarships, 
therefore—whether employed by state colleges and universities or by 
private colleges and universities that receive federal funds—must ad- 
vance compelling state interests and must be narrowly tailored to the 
attainment of those interests. 


B. Race-Exclusive Scholarships and Strict Scrutiny 


1. Advancing Student Body Diversity 


In Bakke, Justice Powell found that the advancement of student-body 
diversity at institutions of higher education was a compelling state 
interest.2°! Since Bakke, a majority of the Supreme Court has cited this 
portion of Justice Powell’s opinion with approval.” Just as race-exclu- 
sive admissions programs advance that interest, so do race-exclusive 
scholarships. Both are designed to assist minority students in gaining 
access to higher education, and both, therefore, advance the compelling 
state interest of student-body diversity. 

The critical issue with regard to race-exclusive scholarships, however, 
is whether they are narrowly tailored to the attainment of this interest. 
In Bakke, Justice Powell found that a race-exclusive admissions program 
was not narrowly tailored to the attainment of student-body diversity 
because the program fundamentally misconceived the nature of this 
interest.?°° ‘‘It is not an interest in simple ethnic diversity, in which a 
specified percentage of the student body is in effect guaranteed to be 
members of selected ethnic groups;’’ rather, it is an interest that 
‘‘encompasses a far broader array of qualifications and characteristics 
of which racial . . . origin is but a single though important element.’’?™ 
Under Justice Powell’s reasoning, race may be a factor in an admissions 
program, but not the exclusive factor.2°° Though no member of the 
Court has adopted this reasoning since, Justice Powell’s reasoning in 
Bakke has been regarded as the authoritative guidance by several lower 
courts.?°6 

Since a race-exclusive admissions program is not narrowly tailored 
to the advancement of student-body diversity, it follows that a race- 





201. See supra text accompanying notes 65-66. 

202. See supra text accompanying note 176. Justice O’Connor also cited this portion 
of Justice Powell’s Bakke decision with approval in Wygant: ‘‘although its precise 
contours are uncertain, a state interest in the promotion of racial diversity has been 
found sufficiently ‘compelling,’ at least in the context of higher education, to support 
the use of racial considerations in furthering that interest.’’ Wygant v. Jackson Bd. of 
Educ., 476 U.S. 267, 286, 106 S. Ct. 1862, 1853 (1986). 

203. See supra text accompanying notes 67-69. 

204. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 315, 98 S. Ct. 2733, 2761. 

205. See supra text accompanying notes 71-73. 

206. Note, The Precedential Value of Supreme Court Plurality Decisions, 80 CoLUM. 
L. REv. 756, 765-66 (citing Uzell v. Friday, 591 F.2d 997 (9th Cir. 1979); Morrow v. 
Dillard, 580 F.2d 1284 (5th Cir. 1978)). 
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exclusive scholarship program is also not narrowly tailored to the 
advancement of such an interest. Just as setting aside a certain per- 
centage of seats in each entering class for racial and ethnic minorities 
misconceives the nature of student-body diversity, so does setting aside 
a certain percentage of scholarship funds for racial- and ethnic-minority 
students. Student-body diversity encompasses a broad array of qualifi- 
cations and characteristics, of which racial and ethnic origin is but 
one. 

Pursuant to Justice Powell’s reasoning in Bakke, state colleges and 
universities, and private colleges and universities that receive federal 
funds, may not employ race-exclusive scholarships to advance student- 
body diversity. Such colleges and universities, however, may use race 
as a factor in their scholarship programs consistent with both the 
Constitution and Title VI. 


2. Remedying the Effects of Prior Identifiable Discrimination 


Race-exclusive scholarships also may advance the compelling state 
interest of remedying the effects of prior identifiable discrimination.?” 
Before a state college or university, or a private college or university 
receiving federal funds, employs race-exclusive scholarships to remedy 
the effects of prior identifiable discrimination, it must amass convincing 
evidence that the institution itself has engaged in such discrimination.” 
This evidence also should indicate exactly which racial groups were 
discriminated against in the past, and the race-exclusive scholarship 
program should be limited to those racial groups.?°° Colleges and 
universities that have never discriminated against Eskimos or Aleuts, 
for example, may not establish race-exclusive scholarships benefiting 
those groups. 

These scholarships also must be narrowly tailored to the attainment 
of this interest. To satisfy this prong of the strict-scrutiny analysis, state 
colleges and universities, and private colleges and universities that 
receive federal funds, must attempt to remedy the effects of the prior 
identifiable discrimination through race-neutral means.?*° For example, 
these colleges and universities could establish scholarship programs for 
students who are disadvantaged because of economic status (students 
from low-income families), educational status (students from poor school 
districts), or social status (students from single-parent families, or from 
families with few or no college-educated members).?": These types of 
scholarship programs, though race-neutral, would probably benefit many 





. See supra note 161 and accompanying text. 
. See supra note 162 and accompanying text as well as the text accompanying note 


. See supra note 163 and accompanying text. 
. See supra text accompanying note 165. 
. Letter to Fiesta Bowl Officials, supra note 11. 
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of the same individuals that race-exclusive scholarships are intended 
to benefit. 

If race-neutral scholarships fail to remedy the effects of prior identi- 
fiable discrimination by a college or university, then that institution 
may use race-exclusive scholarships, provided that the rights of non- 
minority students are not unduly burdened.?*? To avoid unduly bur- 
dening the rights of nonminority students, the percentage of scholarship 
funds set aside for race-exclusive scholarships should relate to the 
percentage of minority students eligible to compete for such scholar- 
ships.?** Finally, any race-exclusive scholarship program should be 
limited in extent and duration, and should be subject to reevaluation.?“ 
State colleges and universities, as well as private colleges and univer- 
sities that receive federal funds, should reevaluate the need for such 
scholarships on an annual basis. Race-exclusive scholarships will sur- 
vive strict scrutiny under either the Constitution or Title VI if—and 
only if—they comply with these conditions. 


CONCLUSION 


The Supreme Court has resolved the constitutionality of benign racial 
discrimination by requiring state actors, except Congress, to prove that 
their use of benign racial classifications is narrowly tailored to advance 
compelling state interests. In so doing, the Court also has resolved the 
legality of benign racial discrimination under Title VI by requiring 
recipients of federal funds to prove that their use of benign racial 
classifications is narrowly tailored to advance compelling state interests. 

Race-exclusive scholarships at state colleges and universities, and at 
private colleges and universities that receive federal funds, are imper- 
missible if their purpose is to attain student-body diversity. Such 
scholarships fail strict scrutiny under the Constitution and Title VI. 
Both the Constitution and Title VI, however, allow these institutions 
to use race as a factor in their scholarship programs. 

Colleges and universities may use race-exclusive scholarships to rem- 
edy the effects of their own prior identifiable discrimination, but not 
to remedy societal discrimination. Even when used for a permissible 
purpose, however, race-exclusive scholarships cannot survive strict 





212. See supra text accompanying notes 107-08, 134. 

213. In Flanagan v. President & Directors of Georgetown College, 417 F. Supp. 377 
(D.D.C. 1976), a federal district court invalidated a Georgetown Law Center scholarship 
program under Title VI. The scholarship program required sixty percent of available 
scholarship funds to go to minority students over a period of three years (1972-1975). 
Id. at 379. The court held that ‘‘[uJnder no circumstances would ... [the Georgetown 
Law Center’s] policy of awarding 60% of scholarship aid to the 11% of the students 
who are in the favored classification be justifiable under the banner of affirmative action.’’ 
Id. at 384. 

214. See supra text accompanying note 109. 
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scrutiny, under either the Constitution or under Title VI, unless nar- 
rowly tailored to attain this compelling interest. 


Jon A. Ward?"5 





215. B.A., Yale University, 1987; J.D. Magna Cum Laude, Notre Dame Law School, 
1991. 





CASE COMMENT 


In Re Cronyn: Can Student Theses Bar 
Patent Applications? 


INTRODUCTION 


The United States Court of Appeals for the Federal Circuit recently 
held that three student theses placed in a college library and filed in 
a shoebox in a chemistry-department library did not constitute ‘‘printed 
publications’’ under § 102(b) of the Patent Act? and, therefore, did not 
bar the patent application of a college professor. In In re Cronyn,? three 
undergraduate students wrote their senior theses under the supervision 
of Professor Cronyn’ to satisfy one of the University’s graduation re- 
quirements.* Professor Cronyn filed an application to patent a chemical 
apparently useful in cancer treatment.’ The Patent Examiner rejected 
his application. The Board of Patent Appeals affirmed, holding that the 
three student theses constituted prior ‘‘printed publications’’ barring 
the patent.° The Court of Appeals for the Federal Circuit reversed the 
Board’s decision. 

This Case Comment analyzes the implications of Cronyn as it relates 
to student research in the patent context and potential professorial and 
university patents. Part I reviews the facts and holding of Cronyn. Part 
II examines the history and development of the ‘‘printed publication’’ 
bar. Part III explores the implications of the Cronyn decision. Part IV 
discusses the student thesis in the patent context and finally, Part V 
makes recommendations so that universities and professors may avoid 
litigating such points in the future. 





1. 35 U.S.C. § 102(b) (1989) states: 

A person shall be entitled to a patent unless— 

(b) the invention was patented or described in a printed publication in this or 

a foreign country or in public use or on sale in this country, more than one 

year prior to the date of the application for patent in the United States. 

2. 890 F.2d 1158 (Fed. Cir. 1989). 

3. Professor Cronyn is a professor of chemistry and Vice President/Provost at Reed 
College, a liberal arts college in Portland, Oregon. Reed College is solely an undergraduate 
institution, and does not have graduate programs for research or scholarship. 

4. See infra Part I for a complete description of the graduation requirement. 

5. 890 F.2d at 1158. 

6. Id. at 1159. 
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I. THE CRONYN DECISION 


A. Facts 


Marshall W. Cronyn, a chemistry professor at Reed College in Port- 
land, Oregon, applied for a patent on a chemical compound apparently 
useful in cancer treatment.” The patent examiner rejected the application 
on the grounds that three undergraduate-student theses allegedly antic- 
ipated the invention for which Cronyn sought the patent.* The three 
students who wrote the theses carried out their research in Cronyn’s 
laboratory .° 

Reed College requires that students graduating with a Bachelor of 
Arts degree write a senior thesis that is presented to a Thesis Oral 
Board composed of four faculty members: the student’s faculty sponsor, 
another faculty member from the student’s department, and two oth- 
ers.° A copy of each thesis is filed in the college library as well as in 
the library of the department in which the student’s work was done. 
The theses are listed on individual cards showing the student’s name 
and title of the thesis; these cards are filed alphabetically according to 
the author’s name."! Although the cards are available for public ex- 
amination,’? the student theses are neither indexed nor cataloged in 
either the main library or the departmental library.** According to 
Cronyn, none of the theses at issue was presented to any professional 


journal, before any professional society, or in any other professional 
setting." 


B. Holding 


The patent examiner rejected Cronyn’s application, concluding that 
the three student theses constituted ‘‘printed publications’’ under 35 
U.S.C. § 102(b) and, therefore, barred a patent for the subject matter 
contained therein.** The Board of Patent Appeals affirmed, holding that 
reasonable diligence by a researcher in the field would have uncovered 
the documents.** The United States Court of Appeals for the Federal 
Circuit reversed, holding that the theses were not ‘‘printed publica- 
tions’? under the statute. The court concluded that the alphabetical 





7. Id. at 1158. 
84d. 
9. Id. at 1159. 

10. Id. 

71.14. 

424d. 

13. At the time of the Cronyn case, approximately 6,000 of the cards listing student 
theses were in the main library, and approximately 450 of the cards were in a shoebox 
in the chemistry-department library. Id. 

14. Id. 

15. Id. at 1158. 

16. Id. at 1159. 
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listing of the authors’ names in the college library was insufficient to 
make the theses readily accessible to the public since they had not 
been indexed or cataloged in a meaningful way.’’ 


II. THE ‘‘PRINTED PUBLICATION’’ ANALYSIS: THE ACCESSIBILITY 
REQUIREMENT 


In 1952, Congress enacted 35 U.S.C. § 102(b).** The statute reflects 
the principle that once an invention appears in the public domain, it 
can no longer be patented. For purposes of 35 U.S.C. § 102, the 
‘‘public’’ constitutes that class of persons concerned with the subject 
matter of the document in question, and, therefore, those persons most 
likely to avail themselves of its contents.*® The printed publication 
provision of the statute requires inventors to pursue patents with dili- 
gence and discourages inventors from keeping valuable inventions 
secret.?° 

In three leading cases, In re Bayer,?’ In re Wyer,?? and In re Hall,” 
the Court of Appeals for the Federal Circuit considered whether college 
theses were printed publications within the meaning of 35 U.S.C. § 
102(b). The court in In re Bayer noted that accessibility is the ‘‘touch- 
stone’’ in determining whether a document constitutes a printed pub- 
lication under the statute:2* to constitute a printed publication for 
purposes of the statute, a document must be sufficiently accessible to 
raise a presumption that the segment of the public concerned with the 
area of research would know of the invention.”> In general, accessibility 
involves ‘‘such factual inquiries as classification and indexing.’’** Ad- 





17. Id. at 1158. 

18. See supra note 1. 

19. See, e.g., In re Wyer, 655 F.2d 221, 226 (C.C.P.A. 1981); Jack Winter, Inc. v. 
Koratron Co., 375 F. Supp. 1 (N.D. Cal. 1974). 

There are two basic theories of patent: a patent may be used as a monopoly or as a 
contract between the public and the inventor. In re Tenney, 254 F.2d 619 (C.C.P.A. 
1958), for example, adopts the patent-as-contract theory. If a document is available to 
the public, according to the theory, the public gains no benefit from the invention and 
thus there is no consideration for the patent. ‘‘If the same means has already been made 
accessible to them by the inventive genius of a prior inventor, or if they receive it first 
from him it is incapable of useful application, no benefit results to them from his 
inventive act and there is no consideration for his patent.’’ Id. at 623 (emphasis in 
original). 

20. In re Wyer, 655 F.2d 221, 226 (C.C.P.A. 1981). 

21. 568 F.2d 1357 (C.C.P.A. 1978). 

22. 655 F.2d 221 (C.C.P.A. 1981). 

23. 781 F.2d 897 (Fed. Cir. 1986). 

24. “‘It is well settled that in determining whether a printed document constitutes a 
publication bar under 35 U.S.C. § 102(b) the touchstone is public accessibility.’”’ 568 
F.2d at 1359. 

25. Id. at 1361. 

26. 655 F.2d at 226. See also Phillips Elec. & Pharm. Indus. Corp. v. Thermal & 
Elec. Indus., 450 F.2d 1164 (3d Cir. 1971). 
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ditionally, courts determine accessibility through three factors: dissem- 
ination, availability and intent. 


A. Dissemination 


Until recently, courts addressed the ‘‘printed’’ and ‘‘publication’’ 
requirements separately. The current trend, however, is to view ‘‘printed 
publication’ as a single concept.?” Whatever means of ‘‘printing’’ are 
used, the primary requirement is that they should be capable of wide 
dissemination.”* Using this approach, courts need decide only whether 
the document? has been widely distributed.*° 

Once a court has determined that a document is a ‘‘printed publi- 
cation’’ for purposes of the statute, the court must consider whether 
the public has learned of the document’s contents. In most cases the 
public will have learned of the document either because it has been 
actively disseminated or otherwise made available to the public.** Courts 
recognize that the public is not informed if the document is not 
accessible or those interested cannot readily locate it using available 
reference materials.%? 


B. Availability 


A document may bar a patent application under 35 U.S.C. § 102(b) 
if it has been made available to the public interested in the subject 


matter.** Availability is measured by classification, indexing, and, in 





27. See, e.g., Wyer, 655 F.2d 221. The court rejected a two-tiered construction of the 
phrase ‘‘printed publication’? based upon each term’s individual requirements and de- 
termined that ‘‘printed publication’’ should be approached as a unitary concept in the 
context of dissemination and availability. The court said that the requirement of ‘‘print- 
ing’’ had been so closely connected with the ‘‘publication’’ requirement that both 
concerns must be addressed simultaneously. Id. at 226. 

28. R. CHOATE, W. FRANCIS & R. CoLins, PATENT Law at 180, 181 (3d ed. 1987). 

29. The decision whether a particular reference constitutes a ‘‘printed publication’’ 
must be approached on a case by case basis. Annotation, The Meaning of the Term 
‘Printed Publication’? Under 35 U.S.C. § 102 (a) and (b), Denying Patentability to 
Invention Described in Printed Publication Before Invention by Applicant or More Than 
One Year Prior to Date of Patent Application, 70 A.L.R. FED. 806, 813 (1984). 

30. Id. 

31. The public consists of the public as a whole or the public interested in the subject 
matter. In Garrett Corp. v. United States, 422 F.2d 874 (Ct. Cl. 1970), the court said the 
public for purposes of 35 U.S.C. § 102 constitutes that class of persons concerned with 
the art to which the document in question relates and therefore, those persons most 
likely to avail themselves of its contents. Id. See also 655 F.2d at 225. 

32. See Wyer, where the Court held that a document is a ‘‘printed publication’’ and 
a bar to patentability upon a satisfactory showing that the document has been disseminated 
or otherwise made available to the extent that persons interested and ordinarily skilled 
in the subject matter or art, exercising reasonable diligence, can locate it and recognize 
it and comprehend therefrom the essentials of the claimed invention without need of 
further research or experimentation. 655 F.2d at 226. 

33. 655 F.2d 221 (C.C.P.A. 1981). 
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some cases, the location of the document itself. In In re Wyer,** a 
microfilm of the inventor’s prior patent application was available in 
the Australian Patent Office.** The court held that the document was 
sufficiently accessible to the particular public skilled in the subject 
matter to constitute a ‘‘printed publication’ for purposes of section 
102(b).** In determining accessibility, the court analyzed the indexing 
system and noted that equipment was available to produce copies of 
the document for the public upon request.*’ 

Using a similar analysis, the Cronyn court found that the student 
theses were not accessible because they were not cataloged or indexed 
in a meaningful way.** The court noted that the theses were not assigned 
Library-of-Congress catalog numbers,** and that the titles of the student 
theses were not always sufficiently descriptive to allow interested 
persons to locate relevant material.*° The court concluded that the only 
research aid available to the interested public was the students’ names, 
which bore no relation to the thesis itself.* 

The court in In re Bayer* held that a three-member graduate com- 
mittee’s access to an unshelved, uncataloged thesis was insufficient to 
raise the presumption that the public concerned with the art would 
learn of the invention.** The court concluded that the public could not 
find the thesis using customary research aids unless one of the com- 
mittee members informed someone of the author and title or the specific 
subject matter of the thesis.“ The fact that the library staff and three 
members of the thesis committee could have transmitted the information 
necessary to obtain the document did not justify a finding that the 
thesis was sufficiently accessible to constitute a ‘‘printed publication’”’ 
under the statute.*® Similarly, the Cronyn court stated that, as in Bayer, 





. Id. at 226. 

. Id. at 222. 

. Id. at 226. 

. Id. 

. 890 F.2d at 1161. 

. Id. at 1159. The court, however, neglected to define ‘‘meaningful’’ so as to give 
effect to their holding. Even if a document is issued a Library of Congress number, this 
does not ensure that the document will be correctly indexed. See In re Tenney, 254 F.2d 
619 (C.C.P.A 1958), in which a document was improperly indexed in the Library of 
Congress to the extent that it would mislead the public and make it a practical impos- 
sibility to locate it. 

40. 890 F.2d at 1159. 

41. Id. at 1161. 

42. In this case, the court granted a patent for a chemical compound to a scientist 
who had described his invention in a college thesis. 568 F.2d at 1357. The scientist had 
presented the thesis to a graduate committee and submitted a copy of the thesis to the 
university library for indexing and cataloging. Id. at 1358. As of one year prior to the 
application, however, the university had not completed its indexing procedures. Id. 

43. Id. at 1361. 

44. Id. 

45. The court in Cronyn did not address the possibility of whether the members of 
the Thesis Oral Board could have informed third parties of the theses’ existence. 
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the theses were not ‘‘accessible to the public because they had not 
been either cataloged or indexed in a meaningful way.’’*® The Cronyn 
court implies that theses made ‘‘reasonably accessible’’ would be suf- 
ficient to satisfy the printed-publication requirement.*’ 

The Cronyn court also looked to the facts of another case, In re 
Hall,** to analyze accessibility. The Hall court said that the advocate 
of the publication bar*® must show that the reference material was 
sufficiently available at least to the public interested in the art such 
that anyone examining®™ the reference could ‘‘make the claimed inven- 
tion without further research or experimentation.’’** In Hall, the inven- 
tor’s patent application’? included a copy of another scientist’s 
dissertation.** The court denied the patent on the grounds that the 
dissertation was cataloged in a German library.** In Hall, the court 
seemed to require nothing more than mere awareness of the existence 
of the document. 


C. Intent of the Author of the Document 


Although the courts often do not address this question, the author’s 
intent to publish the document may bar a patent.*> The courts have not 
uniformly applied the intent factor because the analysis is fact-specific.* 
In Bayer, the court indicated that the presence or absence of intent is 
only one element to be considered in determining whether a document 
constitutes a ‘‘printed publication’’ under the statute. Bayer rejected 


the government’s argument that an applicant intended to make research 
available to the public by submitting a document to the college library.*’ 





46. Id. at 1161. 

47. Id. 

48. 781 F.2d 897 (Fed. Cir. 1986). 

49. Usually attorneys from the Solicitor General’s office represent the government in 
arguing against the issuance of a patent. 

50. The court implied that the Patent and Trademark Office may rely on evidence 
that general library practice was followed to establish the approximate date of the 
accessibility of the thesis. 

51. 781 F.2d at 899. 

52. The inventor reapplied for a patent for an enzyme. Id. at 897. 

53. Id. 

54. Id. at 900. 

55. Cronyn fails to recognize this factor. For discussion of publication intent, see 
Maurice A. Garbell, Inc. v. Boeing, 385 F. Supp. 1 (C.D. Cal. 1973), cert. denied, 431 
U.S. 955 (1977), in which the court said the author’s intent to publish and make known 
ihe contents of the document were significant factors in the court’s decision to hold a 
patent invalid. 

56. See, e.g., Hamilton Labs v. Massengill, 111 F.2d 584, 585 (6th Cir. 1940) (‘‘We 
think intent that the fruits of research be available to the public is determinative of 
publication under the statute.’’); Cf. Wyer, 655 F.2d at 227 (intent is simply a factor to 
be considered). Contra Bayer, 568 F.2d at 1362 (noting that Hamilton’s view of intent 
as determinative was ‘‘ill-conceived’’ and declining to follow it). 

57. Although the holding in Hershberger may imply the courts’ willingness to hold 
otherwise. See infra note 56 and accompanying text. 
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The Court of Appeals for the Sixth Circuit, in contrast, has said that 
an author’s intent to make research available to the public can determine 
whether a document is a ‘‘printed publication.’’** Additionally, the 
Wyer opinion stated that although intent to make a document public 
is a factor, it is neither conclusive nor requisite.** Thus, the Wyer court 
confirms that each case must be decided on the basis of its own facts, 
including the issue of intent.© 


Ill. THE STUDENT THESIS IN THE PATENT CONTEXT 


The majority of decisions addressing the ‘‘printed publication’ bar 
concern trade publications or technical materials.** The Cronyn court, 
however, limited its analysis to cases dealing with student theses. 
Patent questions arise in such instances because student theses may 
contain potentially patentable material and may or may not be consid- 
ered ‘‘printed publications.’’ The unique nature of these documents, 
and the context in which they are produced, merit closer scrutiny. 


A. Research Derived from Student Theses 


Students produce theses as submissions for writing or research con- 
tests or as requirements for a selected course of study. When a student 
thesis is involved, a court looks to the usual factors: dissemination, 


availability, and intent. Intent, both of the student and of the university, 
may have particular applicability in the student-thesis context. An 
undergraduate student who writes a thesis to satisfy a graduation 
requirement, as in Cronyn, may not plan to publish the work. The 
Cronyn court, for example, pointed out that some thesis titles were not 
descriptive at all, but were ‘‘fanciful,’’®* perhaps indicating the authors’ 





58. See 111 F.2d 584. The court invalidated a patent for a germicide on the grounds 
that the application was anticipated by a thesis placed on file in a college library. The 
court pointed out that the author intended to make the thesis available to students at the 
college and to other libraries having exchange arrangements with the college. See also 
Ex Parte Hershberger, 96 U.S.F.Q. 54 (Bd. App. 1953), where the court held that a 
college thesis deposited in a library was a ‘‘printed publication’’ because the primary 
purpose of giving the thesis to the university library was to make the contents known 
to the general public, a condition to which the author must have agreed at least tacitly. 
But see Gullickson v. Halber, 75 U.S.P.Q. 252 (Bd. App. 1937) where the court found 
that intent is not necessarily an element of anticipation because the statutory language 
does not mention the intent of the expounder of the invention as a factor to be considered. 

59. 655 F.2d at 227. 

60. Id. 

61. See, e.g., In re Tenney, 254 F.2d 619 (microfilm of a patent application); Jockimus 
v. Leviton, 28 F.2d 812 (2d Cir. 1928) (trade catalog); Regents of the Univ. of Cal. v. 
Howmedica, 530 F. Supp. 846 (N.J. 1981) (newspaper article and lecture); Goodyear Tire 
v. Crane, 577 F. Supp. 186 (N.D. Ohio 1983) (technical proposals, diagrams, and reports). 

62. For a discussion of the intent element see supra notes 53-58 and accompanying 
text. 

63. 890 F.2d at 1159. 
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lack of intent to publish their work. To further support this position, 
the professor appealing the Board’s rejection of his patent application 
in Cronyn testified that students were not required to produce new or 
publishable research. 

The intent of the university also may have import in cases involving 
a student thesis. The Cronyn court’s opinion rested on the university’s 
failure to catalog or index the theses in a meaningful way. The court 
noted, for example, that none of the theses at issue was assigned 
Library-of-Congress catalog numbers.®* The University’s failure to take 
steps toward making the theses available to the public may reflect its 
intent simply to view the students’ work as an educational exercise. 
On the other hand, if the university had carefully indexed the student 
theses, this may have indicated to the court that the university consid- 
ered the students’ work publishable material. 

Even at the graduate level, where independent research tends to 
further career goals rather than, or in addition to, educational goals, it 
may be difficult to prove that a student author intended to make work 
generally available to the public. Intent is a subjective element that 
must be determined on the particular facts of each case. In In re Bayer,® 
for example, the court rejected the assertion of the Board of Appeals 
that the author’s defense of a thesis before a graduate committee showed 
intent to make the document available to the public. The court held 
that intent is necessarily subjective and can be inferred only from the 
surrounding circumstances.®’ The court considered several factors, such 
as the author’s defense of the thesis before the graduate committee and 
the deposit of the thesis in the university library, before concluding 
that these elements were insufficient to establish the author’s intent to 
publish the document.® 


B. The University as a Research Institution 


Colleges and universities that are also research institutions must 
consider three relationships in the patent context: the university-indus- 
try relationship, the university-professor relationship, and the univer- 
sity-student relationship. While universities may feel a certain 





64. According to the appellant, the purpose of the senior thesis was purely educa- 
tional. Professor Cronyn, however, stated that at Reed College, ‘‘occassionally a student 
thesis is published, in whole or part, in a professional journal.’’ Id. 

65. Id. 

66. 568 F.2d 1357 (C.C.P.A. 1978). 

67. Id. at 1362. 

68. In addition to intent, the content of the document also may have particular 
significance in the student-thesis context. When students are not required to produce 
original research, as in Cronyn, the content of the document, whether ‘‘published’’ in 
terms of 35 U.S.C. §102(b) or not, should not bar a patent of a professor who has 
committed considerable time and effort to producing original research. Student research 
which a university does not require to be original probably will not meet patent law’s 
requirements of novelty and nonobviousness as well. 
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responsibility to the community to produce research, industry often 
seeks to further its interests by taking advantage of the resources and 
innovation found in the university setting. For universities, association 
with industry means ‘‘research funds above all.’’®® Section 102(b) may 
affect not only the professor who supervised the research, but poten- 
tially the university and industry sponsors as well.” 

In Cronyn the professor, not the college, applied for the patent. In a 
university setting, often the university applies for the patent since the 
professor works on university time with university equipment. Accord- 
ingly, problems for universities surface when professors feel that they 
are entitled to the patent.” Consequently, many universities now require 
all faculty members to sign employment agreements assigning to the 
university all patent rights resulting from their research.”? 





69. Industry support of research and development has increased more than four-fold 
from $84 million in 1973 to $370 million in 1983. For example, in 1980, the Massachusetts 
Institute of Technology (MIT) and Exxon entered into a ten-year, $8 million agreement 
for research into combustion processes. MIT will hold patents emerging from the research 
and share in royalties from third-party licensing agreements, while Exxon will get a 
royalty-free, nonexclusive license. In 1982, Washington University in St. Louis and 
Monsanto Co. signed a five-year, $23.5 million contract for research on proteins and 
peptides. Under the agreement, which has been extended, Washington University holds 
the patents, but Monsa:z:to has the first rights to develop products using the patented 
technology under an exclusive licensing agreement. In 1983, Stanford University, with 
support from 20 high-tech companies including IBM, Xerox, Hewlett-Packard and Intel, 
set up the Center for Integrated Systems to research microelectronics. Each corporate 
sponsor contributed $750,000 to a building fund, plus $110,000 annually. Patents re- 
sulting from research at the center belong to Stanford and the individual scientists, but 
the corporations gain early access to discoveries. Main, Business Goes to College for a 
Brain Gain, ForTuNE, March 16, 1987, at 80. In July of 1985, Georgetown University and 
Fidia S.P.A.; an Italian drug company, signed a $62 million contract to create the Fidia- 
Georgetown Institute for the Neurosciences. Colburn, Uneasy Partners in Discovery; as 
Universities Warily Welcome Industry Dollars, Can Research Remain Pure?, WASHINGTON 
Post, April 23, 1986, at 10. 

70. One author, however, has noted that as between industry and the university, 
‘‘ownership of a single patent is not likely to be critical’’ because a ‘‘portfolio of patents 
plus the know-how acquired in research and development usually provides the com- 
manding position.’’ David, The University-Academic Connection in Research: Corporate 
Purposes and Social Responsibilities, 84 J. Pat. Orr. Soc’y 209, 211 (1982). Reasonable 
delays in publication that are advantageous to the researcher or patent applicant in terms 
of section 102(b) are therefore not likely to affect the research’s precedence in a given 
field. Id. 

71. At the University of Florida, faculty members are required to disclose all inven- 
tions to a university committee that reviews the potential to obtain a patent and the 
commercial prospects of the invention. The professors’ employment contracts commonly 
include a formula for the university to share some portion of royalties with the inventor. 
Dr. Robert Cade, a professor of medicine at the university, developed Gatorade. In 1989, 
the University of Florida made about $2 million in royalties on the patent for Gatorade, 
a drink that generates $500 to $600 million a year in revenues for Quaker Oats Co. 
Williams, Academia Wises Up on Patents; These Days Universities Aren’t Shy About 
Asserting Their Rights to Potentially Lucrative Research Patents. It Wasn’t Always That 
Way. Los ANGELES TIMES, March 16, 1990, at 1. 

72. The University of Florida and the University of Pennsylvania have both instituted 
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Finally, the university must consider its relationship with its students. 
What should a university do when a student attempts to patent research 
conducted under the guidance of a professor? The university can allege 
that there is an implicit, if not explicit, contractual relationship between 
the university and the student: the university promises the student a 
degree and the student promises good-faith efforts to fulfill the require- 
ments for graduation. This relationship is analogous to that between 
an employer and employee. An employer might have the right to an 
employee’s invention or patent by express contract, special trust rela- 
tionship, acquiescence by the employee, or original conception of an 
idea by the employer which has merely been mechanically perfected 
by the employee.” Depending on the terms of the contract, the univer- 
sity might be entitled to the products of a student’s research in pursuit 
of that degree. Conversely, the student may be entitled to his research 
as incidental to his degree. 

Similarly, universities may question whether a student may be con- 
sidered an employee of the professor or the university, and, if so, under 
what circumstances.”* Courts generally have held that when the student 





such a policy. At both schools, faculty members are required to disclose all inventions 
to the university. Id. 

73. 53 Am. Jur. 2p Master and Servant §§ 111 and 114 (1970). See also RESTATEMENT 
(SECOND) OF AGENCY §397 (1958). 

74. There are two competing concerns in determining whether a student can be 
classified as an employee: the interests of the student and a corollary public-policy 
concern. Employees are entitled to certain benefits and protections by the state, such as 
those embodied in Worker’s Compensation laws and the Fair Labor Relations Act. See 
Ross v. University of Minn., 439 N.W.2d 28 (Minn. App. 1989). 

Most student/employee cases concern a student who wishes to be classified as an 
employee in order to take advantage of Worker’s Compensation benefits or the like. The 
first step, then, is to look to the state statute for its definition of employee. Beyond that, 
courts consider a number of factors: 

1. Did the student receive compensation for the activities allegedly engaged 
in as an employee? Was that compensation subject to applicable state, local, 
and federal taxation? See Regents of the Univ. of Mich. v. Michigan Employment 
Relations Comm’n, 389 Mich. 96, 102, 204 N.W.2d 218, 224 (1973). 

2. Did the student receive fringe benefits available only to other employees? 
Id. 

3. Did the student engage in responsibilities beyond those of other students 
in similar positions? Id. 

4. Would the alleged employer be liable for the activities under a theory of 
respondeat superior? 439 N.W.2d at 32. 

5. Was the purpose of the occupation to earn a living or to receive an education 
or training? Id. 

6. In what context is the employer-employee relationship asserted? Id. 

7. Whom did the activity primarily benefit, the employer or the student? 
Donovan v. American Airlines, Inc., 514 F. Supp. 526, 532 (N.D. Tex. 1981). 

8. Did the student displace regular employees or was the student supervised 
by them? Id. 

9. Would employment continue following graduation? Id. 

10. Did the parties intend to create an employer-employee relationship? Id. 
11. Did the employer have the right to select the alleged employee? Id. 
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is primarily engaged in educational or training activities, the autonomy 
of the university prevails and the student is not afforded the status of 
employee.”> This issue may be significant in the patent context because 
employers have a right to an employee’s inventions or patents under 
certain circumstances. 

Even when a court classifies a student as an employee, this classifi- 
cation may be limited in scope. For most educational purposes, for 
example, the student simply will be a student;”* the autonomy of the 
university will be preserved.””7 A document produced in a strictly 
educational setting—as part of a graduation requirement, for example— 
might indicate not only a lack of intent to make the work available to 
the public on the part of the author, but also a lack of intent on the 
part of the university to consider such documents as anything more 
than an educational exercise. Student theses produced in an educational 
context, especially at the undergraduate level, do not meet the tests of 
dissemination, availability or intent.” 

In any event, universities should formulate a clear patent policy so 
as to gain the maximum benefit from their research and to avoid 
litigating patent rights.”* A university should have a conflict-of-interest 
policy for faculty members that makes it clear that all inventions 
discovered on university time, at university expense, or with university 
resources become university property. The conflict-of-interest policy 
also should require professors to disclose their research and offer the 
institution an opportunity to review its patentability and commercial 
value. 


IV. THE IMPLICATIONS OF CRONYN 


The impact of Cronyn is difficult to predict, as it may apply uniquely 
to the university context. The Cronyn majority focused its attention on 





75. See, e.g., Donovan, 514 F. Supp. 526; Todd School for Boys v. Industrial Comm'n, 
412 Ill. 453, 107 N.E.2d 745 (1952); Henderson v. Jennie Edmunson Hosp., 178 N.W.2d 
429 (Iowa 1970); Ross, 439 N.W.2d 28. 

76. In Regents of the Univ. of Mich. v. Michigan Employment Relations Comm’n, 
for example, the court held that interns, residents, and post-doctoral fellows were 
employees for purposes of the Public Employees Relations Act, which would allow them 
to organize a collective-bargaining association to negotiate with the University Hospital 
Administrators regarding compensation and like employment matters. 389 Mich. 96, 204 
N.W.2d 218 (1973). 

77. A medical intern working in the pathology department as part of his educational 
requirements, for example, could not bargain to get out of this duty simply because he 
found the work distasteful. 389 Mich. at 102, 204 N.W.2d at 224. See also 439 N.W.2d 
28 (participant in a medical residency program considered a student for purposes of 
review of the decision to dismiss for academic reasons); 412 Ill. 453, 107 N.E. 2d 745 
(student injured while supervising younger students on a sailing excursion was not an 
employee because the task undertaken was part of his training at the school). 

78. See supra Part II of this Comment. 

79. For example, in University Patents, Inc. v. Kligman, 737 F. Supp. 325 (E.D. Pa. 
1990), the University of Pennsylvania claimed a professor violated his employment 
contract when he developed Retin-A without notifying the university and made a secret 
deal with Johnson & Johnson for royalties. 
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the university’s failure to index or catalog the three theses so as to 
make them accessible to the public.®° As the dissent points out, how- 
ever, previous courts have viewed the nature or the existence of an 
indexing system as only one factor in determining public accessibility. 
Cronyn demonstrates the court’s apparent tendency to utilize only an 
availability analysis whereas other courts have looked also to the dis- 
semination of the document and to the intent of the authors.* For 
instance, in Wyer the court focused on both the indexing system and 
on the location of that system.** In Cronyn, the court overlooked the 
placement of the theses in the main library and looked solely to the 
lack of an indexing system.” 

A second implication of Cronyn stems from its focus on the filing 
method. A shoebox full of cards listing theses in alphabetical order 
rarely would constitute a sufficient filing system. The documents hardly 
were accessible to those interested in the subject matter and exercising 
reasonable diligence in attempting to locate the theses. In the Cronyn 
setting, an interested party using reasonable efforts might never have 
found the theses since they were cataloged by author and not subject 





80. The court in Cronyn did not address the minimum number of people necessary 
to constitute dissemination. The court evidently did not feel the theses were publicly 
distributed even though members of the Oral Board could transmit to others the infor- 
mation concerning the existence and location of the theses. See also In re Bayer, 568 
F.2d 1357 (C.C.P.A. 1978) (the court said publication may be restricted to ‘‘part of the 
public’’ as long as accessibility is sufficient to raise a presumption that the public 
concerned with the art in question would know of the invention). The Bayer court found 
that since the appellant’s thesis could have been located in the university library only 
by one having been informed of its existence by the faculty committee, and not by means 
of customary research aids available in the library, the probability of public knowledge 
of the contents of the thesis was virtually nil. F 

81. In re Cronyn, 890 F.2d 1158, 1161 (Fed. Cir. 1989) (Mayer, J., dissenting). 

82. See, e.g., Wyer. See also Tampax, Inc. v. Personal Products Corp., 38 F. Supp. 
663 (D.C.N.Y. 1941) (it is significant that the documents were easily obtainable and were 
extensively obtainable and were extensively distributed to the recipients who were not 
enjoined to secrecy). See also I.C.E. Corp. v. Armoco Steel Corp., 250 F. Supp. 738 
(S.D.N.Y. 1966) (it must be pru.en upon a satisfactory showing that the document in 
question has been disseminated or otherwise made available to the persons interested 
and ordinarily skilled in the subject matter or art). 

See, e.g., Bayer (the presence or absence of intent is an element to be considered in 
determining whether a document constitutes a ‘‘printed publication’’). See also Wyer 
(intention to make public may aid in determining whether or not an item constitutes a 
‘‘printed publication’’). See also Hamilton Laboratories, Inc. v. Massengill, 111 F.2d 584 
(6th Cir. 1940) (intent that the fruits of research be made available to the public is 
determinative of ‘‘publication’’; the court pointed out it was the author’s intent to make 
the thesis available to students at the school and to other libraries). But see, Pickering 
v. Holman, 459 F.2d 403 (9th Cir. 1972) (the court said the lack of intention to publish 
a document cannot be shown to defeat what otherwise may be considered a valid 
publication). 

83. Wyer, 655 F.2d at 226. 

84. Placement of a thesis in a library may raise the presumption that the author 
intended to make the information public. See Ex parte Hershberger, 96 U.S.P.Q. 54 
(1952). 
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matter.** Although the court did not set forth a specific test, it noted 
the statement in Bayer that a thesis is not accessible if one cannot find 
it using ‘‘customary research methods.’’®* Courts considering the issue 
in the future most likely will insist that one seeking to bar a patent 
prove relatively easy accessibility. 

Lastly, the Cronyn court, contrary to some prior decisions,®’ required 
that colleges or authors do more than merely deposit the thesis in the 
library. The court found that it would have been virtually impossible 
for an interested party to locate the thesis, even if it were placed in 
the public domain in the chemistry laboratory and the library files.® 
Mere examination of the lists in the library and the chemistry laboratory 
would be insufficient to retrieve the information; an interested party 
would have to learn of the document’s existence by other means and 
also would have to describe the thesis with particularity. Hence, the 
court held that access was limited since the only persons with specific 
knowledge of the theses were the individuals on the Thesis Oral Board.® 
Thus, Cronyn indicates that it may be increasingly difficult to apply 
the printed-publication bar to the student-thesis context. 


V. RECOMMENDATIONS 


How can a professor or university avoid litigating a Cronyn-type 
conflict? The most important protection for a university is a sound 


patent policy. Before developing a patent policy, however, the univer- 
sity must consider the individual goals of its various types of research. 
If the goal of the research is to present the findings to a professional 
group or in a professional journal, the university should set forth its 
policy regarding the indexing and cataloging of research. If the goal of 
the research is to allow a professor or the university to benefit from a 
patent application, then publication or dissemination of material that 
could bar such an application should be systematically postponed. In 
either case, the indexing and cataloging policy of the university should 
be communicated to professors, students and any other persons fore- 
seeably affected by patent laws. 





85. The mere listing of documents by title probably would not be sufficient for notice, 
however. The less descriptive titles would not allow even the most diligent researcher 
to access the information contained in the theses. 

86. 890 F.2d at 1160 (quoting In re Bayer, 568 F.2d 1357, 1361 (C.C.P.A. 1978)). 

87. In one case, a single copy of a college thesis deposited in a college library was 
held to be a ‘‘printed publication’. In that case, restrictions were placed on the readers 
of the document, but the court pointed out that since it was given to a college, a public 
institution, and placed on the shelves of the library, the primary purpose of the document 
was to make its contents known. Ex parte Hershberger, 96 U.S.P.Q. 54 (1952). 

88. See In re Wyer, 655 F.2d 221, 226 (C.C.P.A. 1981). 

89. The court did not find that they could foreseeably disseminate the information. 
See supra note 45. 

90. Determinations of public accessibility are made on a case-by-case basis. See In re 
Hall, 781 F.2d 897, 899 (Fed. Cir. 1986); In re Wyer, 655 F.2d 221, 224 (C.C.P.A. 1981). 
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The following recommendations could be helpful in formulating a 
comprehensive patent policy.” First, universities should address patent 
concerns in professors’ and scientific researchers’ employment contracts 
or other formal agreements. The university may require an employee 
to assign his or her rights to the university for discoveries made while 
employed at the university.°? Second, colleges may require students to 
sign waivers releasing any research conducted on the university’s 
property.*? A student may also agree to assign to the university all 
rights to potentially patentable material. Third, universities should 
avoid indexing or cataloging student theses. If the university or a 
supervising faculty member intends to patent thesis material, the uni- 
versity must be prepared to argue that the student work was not 
dessiminated, available, or intended by the authors to be published.” 
If students claim that their theses were printed publications that antic- 
ipated a patent, the university should attempt to prove that retrieval of 
the documents by a person using reasonable diligence is virtually 
impossible. For example, as in Cronyn, the professor could argue that 
the storage provided no means of retrieving the documents since they 
were not filed by subject matter. In such a situation, one would have 
to know of the specific student’s work in order to retrieve the document. 

If the documents are indexed but misfiled, one opposing a patent 
may attempt to show the absence of good faith on the part of the 


library, and ask that the delay count toward the one year statutory 
period.®* This is another incentive for the university to avoid delays in 





91. These recommendations may be tailored to the type of institution and the character 
of the university. Requirements of each individual university may depend on graduate 
programs, grants, and research requirements. 

92. See supra note 68. 

93. The authors suggest that a waiver provide that the student agrees and understands 
that any research conducted at the university or under any of its professors are the 
property of the university. The university may want the student to understand that his 
or her research is not intended to be published and that it is being conducted solely for 
his or her educational benefit. The ultimate goal for the university is to have a clear 
patent policy. 

94. See supra notes 62-68 and accompanying text. 

95. In one case, the court held that despite the fact that a document on file in the 
Library of Congress was so poorly indexed as to mislead the public and make it practically 
impossible to locate the document, sufficient notice had been provided. The court based 
its conclusion on the ground that the statute establishes a conclusive presumption that 
the public had knowledge of the publication when a single copy was deposited in the 
library. In re Tenney, 254 F.2d 619 (C.C.P.A. 1958). 

It is interesting to note that the court in Wyer stated that the analysis would be different 
if the document was improperly classified or indexed. In re Wyer, 655 F.2d 221 (C.C.P.A. 
1981). In Wyer, the court ruled a document is a ‘‘printed publication’’ and a bar to 
patentability upon a satisfactory showing that the document has been disseminated or 
otherwise made available. The document must be ‘‘disseminated’”’ to the extent that 
persons interested and ordinarily skilled in the subject matter or art, exercising reasonable 
diligence, can locate it and recognize and comprehend therefrom the essentials of the 
claimed invention without need of further research or experimentation. 
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indexing. The patent opponent may claim that the critical date of 
publication should reflect the day the library receives the document, 
not the day it is finally indexed. The printed-publication bar may not 
be upheld if there is a long delay between the time a document is sent 
to the library and the time it is actually cataloged. In Hall, the court 
implied that authors may rely on the library to use due care in filing. 
Furthermore, a thesis author may impart a duty on the university library 
to use its best efforts to file documents.” To address this concern, 
universities may want to consider computerized data storage and re- 
trieval for theses. : 


CONCLUSION 


Since the passage of the 1952 Patent Act, courts have grappled with 
the issue of what constitutes a ‘‘printed publication’’ for purposes of 
35 U.S.C. § 102(b). It appears that the courts have now firmly estab- 
lished that accessibility determines whether a document constitutes a 
prior ‘‘printed publication’’ for purposes of the statute. The Cronyn 
decision, however, signals a slight departure from the more compre- 
hensive approach of previous courts. By focusing its holding solely on 
the absence of an adequate indexing system, the Cronyn court seems 
to set a stricter accessibility standard for student theses when, in another 
setting, the theses may have barred the patent application. To prevent 
patent conflicts related to student theses, universities should establish 
comprehensive patent policies addressing both professional and student 
research. A university should consider employment contracts, student 
waivers, and comprehensive indexing systems in formulating a policy 
tailored to its particular needs. 


Kathleen M. Capano”® 
Cheryl A. Hoey® 
Claudia M. Zuch’° 





96. 781 F.2d at 899. 
97. In Bayer, the evidence showed that the cataloging and shelving of the thesis 
copies routinely took many months following receipt from the faculty. 568 F.2d at 1358. 
98. B.A. University of Florida, 1988; J.D. Candidate, Notre Dame Law School, 1992. 
99. B.A. University of California at Los Angeles, 1988; J.D. Candidate, Notre Dame 
Law School, 1992. 
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Book REVIEW 


REv. EDwaArD A. MALLoy, C.S.C.* 


GOVERNING TOMORROW’S CAMPUS: PERSPECTIVES AND AGENDAS, by Jack H. 
Schuster, Lynn H. Miller and Associates, MacMillan, New York, 1989, 
205 pp. 


This book is a useful contribution to the centuries-long debate about 
the structures and purposes of campus governance. It is made up of 
thirteen chapters, each by a different author, which reflect a wide 
variety of viewpoints. The book is divided into five parts, which treat 
respectively: the context, new perspectives, the faculty’s province, 
unions and grievance systems, and the political environment. The book 
as a whole is remarkably free of academic jargon and quite readable. 

From an historical vantage point there seems to be a general consen- 
sus that the prime exercisers of governing responsibility have been in 
sequence—governing boards, presidents and faculty groups. However, 
as recent court decisions have suggested, it is extremely difficult to 
isolate responsibility without taking into account the complex and 
interactive nature of campus environments. For example, few workers 
enjoy the general autonomy in the workplace that faculty members do 
on American college campuses. In addition, a good percentage of 
administrators have strong academic backgrounds and often see them- 
selves as representing the faculty in some explicit sense. Furthermore, 
it is very difficult to generalize about the 3,300 higher educational 
institutions in the United States. They vary so decisively in size, 
complexity and governance that academics from other parts of the 
world wonder how the whole thing works as well as it does. 

Administrators on American campuses are beholden not only to 
faculty, students and parents, but also to boards of trustees, state 
legislatures, accrediting boards and the federal government. Professors, 
in a seemingly high-minded quest, continually write books condemning 
both the quality and the consistency of performance of their own and 
similar institutions. Increasing financial pressures have made the role 
of president or chancellor less academically involved and more de- 
pendent on the willingness of individual benefactors, philanthropic 
foundations and government agencies to support the common effort. 
Recently, to further roil the waters, a number of critics have questioned 
the prevailing priorities across the system of higher education. They 
claim that college and university campuses are too concerned with 
research and not enough with teaching, too unfocused in their efforts, 
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too involved in extraneous concerns like athletics, extracurricular ac- 
tivities and profitable alliances with businesses and not devoted enough 
to researching the crucial national and international issues of the day. 

GOVERNING TOMORROW’S Campus offers a well-reasoned and thoughtful 
series of perspectives on this set of related issues. It is not simply about 
administrative power or faculty prerogatives but rather about the health 
and future well-being of American institutions of higher education. 
Almost no one disagrees with the central claim that there should be 
some shared governance. The book does not promote some singular 
standard of governance but rather explores a set of related issues that 
are pertinent to each institution’s search for a more effective and 
harmonious style of governance. 

By way of criticism, several factors make little appearance in the 
book. First, there is little explicit reference to the fact that much of the 
diversity of the system of American higher education appears not in 
some cookie-cutter model for the system as a whole but rather through 
the uniqueness of various types of institutions. For example, there 
continue to be very strong institutions that are single-sex, historically 
black, or religiously affiliated. In each of these cases the mission and 
identity of a given institution distinguish it from many of its peer 
institutions. What impact this should have on governance is never 
taken up. 

Second, there is little discussion of the role of students in campus 
governance. This issue, though very much in the forefront in the 1960s 
and 1970s, seems to have declined in importance from the vantage 
point of these authors. The same could be said about the participation 
of staff members in governance. In times of financial crisis, the staff 
are often the first to be laid off because the administration and faculty 
consider them secondary to the fundamental academic purposes of the 
institution. Whether this is in fact the case is never explored. 

Finally, there is the problem of subsidiarity and representative gov- 
ernment. The larger and more complex a given educational institution, 
the more difficult it becomes to maintain the personal dimension of 
administration. The elected faculty representatives may know only a 
small portion of their colleagues and vice versa. This can lead to 
various types of intermediate levels of administration which may ex- 
aggerate the bureaucracy even further. When it comes to matters of 
prestige, reward and satisfaction, nothing replaces clear vision, pro- 
portionate resources and public confidence. 

GOVERNING ToMORROW’s Campus is recommended for anyone interested 
in the complex and sometimes contentious issue of campus governance. 
The authors contextualize a set of related issues without being exces- 
sively polemical or bland. Administrators, faculty, staff, students and 
everyone else interested in higher education need to work toward a 
style and structure of governance on their respective campuses that suit 
their distinctive mission and purposes. Only in this fashion will the 











1991} GOVERNING TOMORROW’S CAMPUSES 123 


excellence of the American higher educational system be preserved into 
the foreseeable future. 








Book REVIEW 


ALVEN NEIMAN* 


LIBERAL JUSTICE AND THE MARXIST CRITIQUE OF EDUCATION by Kenneth A. 
Strike, Routledge, Chapman and Hall, Inc., New York, New York (1989), 
205 pps. 


In 1970 Samuel Bowles and Herbert Gintis published SCHOOLING IN 
CaPITALIST AMERICA.’ Since that time many writers, influenced by Bowles’ 
and Gintis’ Marxist analysis and critique of the school systems of the 
liberal West, have sought to clarify and extend their work. But as 
Professor Kenneth Strike notes in the preface to LIBERAL JUSTICE AND THE 
MARXIST CRITIQUE OF EDUCATION, the vast majority of this work has been 
either ignored or misunderstood by liberals.? Professor Strike believes 
that a carefully developed discussion of Marxism and its educational 
implications would enrich liberal-oriented educational thought. In this 
interesting and useful book he aims to provide such a discussion, and 
succeeds in doing so. 

Strike writes as a committed liberal and this book is meant as a 
defense of liberalism. Yet the author believes that Marxism, seen both 
as a competing vision of society and education, and as a critique of 
liberal democratic visions, deserves to be taken seriously. He believes 
that a careful study of Marx’s thought in this regard will provide 
liberals an opportunity both to better understand their own beliefs and 
to improve on those beliefs. One of the greatest values of this book is, 
in fact, the way it exhibits real care and sympathy in understanding 
and taking to heart Marxist and neo-Marxist texts that are all too often 
badly misunderstood by liberals. 

Strike is aware that both liberalism and Marxism come in many styles 
and variations. In order to avoid a very long and overly complicated 
text he discusses them, first of all, as ideal types abstracted from any 
specific embodiment in place and time. Marx represents Marxism and 
John Rawls, the author of the influential A THEORY OF JUSTICE’, represents 
liberalism. Using the language of the philosopher of science Imre 
Lakatos, Strike characterizes the views of Marx and Rawls as ‘‘research 
programs’’ functioning, broadly speaking, as Newton’s Principia and 
Aristotle’s Physics once functioned for communities of physical scien- 
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tists. From this perspective Marxism and liberalism provide frameworks 
for thinking about nature, government and the function of education. 
Neither is, strictly speaking, directly susceptible to empirical refutation 
or confirmation; rather, they tend to define what such refutation or 
confirmation will amount to in any given instance. 

Evaluation, however, is possible in terms of the way each research 
program sets out its own conditions for progress and degeneration, for 
what will count as a crucial problem or project. On the basis of factors 
such as internal coherence and a program’s success or failure on its 
own terms, critique is, in fact, possible. According to Strike, one reason 
liberals have either misread or ignored Marx and neo-Marxist criticism 
is that they have failed to understand how complex such critique must 
be. In the physical sciences the Galileian astronomy and the Copernican 
world view did not triumph over Aristotelianism on the basis of any 
one or several observations but, rather, on the basis of their superior 
coherence and integrity in terms of their own and their opponents’ 
basic principles. In a similar way, liberalism cannot be compared with 
Marxism on the basis of a better explanation of one or several bits of 
‘data’; for proper evaluation to emerge a careful examination of the 
two programs as a whole is necessary. 

In Part I, entitled ‘‘Liberal Justice, Schooling and the Marxist Critique 
of Liberalism,’’ Strike provides an interesting treatment of liberalism 
and Marxism as research programs. At the basis of liberalism, Strike 
argues, is a theory of justice meant to articulate a realm of moral rights. 
Politics is, on this view, concerned with providing an impartial set of 
rules that allow individuals freely and privately to pursue their own 
ideals of the good life. The job of government is not to impose any 
such ideal on its citizens, but rather to make sure that persons can 
engage in such pursuits free as much as possible from constraint by 
others. 

Concerns of the liberal research program are both philosophical and 
empirical. On the philosophical side, writers like Rawls (following John 
Stuart Mill and Immanuel Kant) are concerned with justifying moral 
rules, a sense of right. On the empirical side, there is a need to 
understand the ways in which just social institutions might be devel- 
oped. 

At the basis of Marxism, according to Strike, one finds a materialistic 
view of history in which philosophical theories such as Rawls’ are seen 
as epiphenomenal, as mere reflections of society’s modes of production. 
The fundamental concern of the Marxist research program is to provide 
criticism of capitalist society. While liberals need to explain why it has 
been so difficult to develop a coherent and defensible theory of justice 
and just institutions, Marxists need to explain why capitalism survives 
and why societies professing to be Marxist have been so unsuccessful, 
even according to their own professed principles. 

On the basis of this account Professor Strike next provides a sense 
of what education should amount to in a Rawlsian society. Since 
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liberalism assumes the existence of persons free and rational enough 
to choose, and choose well, between competing visions of the good, 
liberal education must develop in students the capacity for free choice 
and rational judgment. ‘‘The central goal of education in a liberal 
society is the democratic distribution of rationality.’’* Liberal education, 
moreover, must develop a moral point of view in students, an ability 
to understand and act according to standards of justice that respect the 
equal rights of all persons understood as autonomous rational selves. 
Strike discusses a number of difficulties that educators and, more 
generally, all citizens, have in trying to embody this vision in education. 
Students of law will be particularly interested in Strike’s discussion of 
the locus of educational authority, the nature of citizenship, problems 
in inculcating a sense of justice and the nature and possibility of truly 
equal and fair opportunity in school.® 

Part II, entitled ‘‘Disputed Concepts: Justice and Growth in Marxism 
and Liberalism,’’ takes the earlier discussion and critique of liberal 
education to a deeper level. Strike’s discussion presupposes the exist- 
ence not only of different kinds but also of different levels of problems 
concerning such education. For example, liberals typically insist, on 
the basis of their commitment to justice, that equal opportunity is 
necessary, but disagree on a criterion for success and failure in this 
regard. Some liberals take the provision of equal opportunities as 
enough; they believe that in a liberal society every child deserves the 
same education, i.e., ‘‘an equal chance to equivalent educational serv- 
ices.’’® Others, like Strike, demand more. They demand not only equal 
inputs but equal results; this does not require that ‘‘every child come 
out of school as well educated as every other child’’ but that ‘‘such 
differences as we may find between individuals in educational attain- 
ment may be explained by relevant factors such as differences in ability 
or aspirations.””” However this debate goes, it seems that it can be 
undertaken within the liberal framework. It stays, in other words, on 
the same level. 

Marxist critique of liberal education, however, comes at liberalism 
from a different level. To return to the scientific analogy, it is like a 
Galileian attack on the entire notion of final causality, rather than an 
Aristotelian attack on some particular account of final causality. The 
Marxist does not object to one element or another in liberal education; 
instead the Marxist raises important problems for the views of human 
being and community, of freedom and human flourishing presupposed 
as the basis of the liberal vision. 





4. STRIKE, supra note 2, at 41. 

5. This chapter provides a valuable introduction to the more robust treatment of 
these issues from a strictly liberal point of view presented in Amy Gutman’s superb 
DEMOCRATIC EDUCATION (1987). 

6. STRIKE, supra note 2, at 114. 

7. Id: 
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In Part II, then, Strike begins with a discussion of the liberal vision 
of human beings as autonomous and rational agents found in the work 
of writers like Hobbes, Rousseau, Kant and Rawls. He then subjects 
this view to critique based on an admirably fair and precise analysis 
of Marxian texts. Liberals, he argues, traditionally hold a view of the 
self as ‘‘lonely,’’ as existing (or at least conceivable as existing) inde- 
pendently from any aims or attachments that the self might have. As 
the Cartesian or Human self supposedly constructs knowledge of an 
‘tindependent”’ public world out of private bits or experience, ‘‘lonely 
selves’’ in Hobbes and Rousseau are said to construct a social reality 
based on their pre-social existence as free and rational agents. But 
Marx, according to Strike, is quite right to insist that the personal and 
the social are related dialectically; neither can exist without the other. 
If sense is to be made of liberal views of political sovereignty, that 
sense must come from some source other than social-contract theory, 
the Kantian story of noumenal selves, or the utilitarian calculation of 
individual pre-social preference, for each of these presupposes ‘‘the 
lonely self.’’ In order to respond well to Marxist critique at this level, 
therefore, liberalism must attempt to understand freedom, rationality, 
selfhood as something acquired through education and practice. To do 
this it must modify its traditional claim to dispense within its core of 
any vision of the human good as well as any theory of growth and 
human flourishing based on that vision. Although Strike insists that in 
a viable liberalism the. good can be delineated within a theory of the 
right, or justice, he admits that a defense of liberalism requires that a 
liberal theory of growth be elaborated upon and subject to critique both 
on its own terms and in relationship to Marxist theories of growth. 
Within this context, he argues that it is possible and, in fact, necessary, 
for the liberal to examine and take seriously Marx’s arguments that 
liberalism must, due to its close connection to capitalism, fail even on 
its own terms, i.e., must fail the very test of justice that is supposedly 
definitive for it. 

In a chapter on Marx and equality, that argument is developed in 
careful detail. Strike defends the implications of liberal justice as 
fairness against Robert Nozick’s libertarian position first elaborated in 
his ANARCHY, STATE AND Utopia.® Against Nozick, he argues that capi- 
talism is not essential to liberalism and discusses ways in which Marx’s 
complaints about such an economic view can be incorporated into and 
solved within a Rawlsian framework. Marx, Strike argues, was not 
interested in justice. Marx believed that talk of justice, like any sort of 
philosophical talk, simply tended to represent the interests of the class 
of persons wealthy enough to enjoy the leisure to philosophize. Thus, 
arguments that meet Marxists at their own level must be concerned 
with growth as well as with justice. But from within a liberal framework 
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it is possible to make use of Marx’s arguments to envision a society, 
beyond any taint of libertarian capitalism, that both respects justice 
and the positive notion of growth inherent in the best of liberal thought. 

In Part III, entitled ‘‘Ideology and the Marxist Critique of Schooling,”’ 
Strike returns to the relationship of Marxism to education. Here he 
examines the past and present work of Bowles and Gintis, as well as 
the work of Marxist-oriented writers on liberal education, such as Louis 
Althusser, Michael Apple, Stanley Aronowitz and Henry Giroux. In an 
illuminating discussion Strike notes that most of these writers have 
abandoned the ‘‘hard core’’ of the Marxist program, its materialist 
explanation of history and cultural reproduction. These writers, he 
argues, do their best work when they function as reformers within a 
basically liberal framework, rather than as Marxist revolutionaries. Their 
work, understood in this way, does a real service to liberals by showing 
the ways in which schooling reproduces social and economic disparities 
instead of instituting equal opportunity. According to Strike, the ethic 
of growth utilized by these writers has more in common with that of 
Rawls than that of Marx. The contradictions they uncover in our systems 
of education are not ‘‘inherent to the social relations of capitalist 
production, but are contradictions between a liberal-democratic theory 
of justice and the requirements of capitalist reproduction.’’® Their work 
provides convincing arguments, Strike believes, not for rejecting lib- 
eralism for Marxism but for revision and progressive evolution within 
the liberal research program. 

Whether one agrees with his conclusions or not, Strike’s book will 
be valuable for anyone who wishes to learn something about Rawlsian 
liberalism and its educational requirements. Its discussion of the work 
of Marx as well as that of cultural Marxists such as Bowles and Gintis 
is, as noted earlier, extremely good. One can learn quite a bit about 
these matters ‘‘from scratch’’ by reading this book. Liberal readers 
interested in heightening their own understanding and awareness, and 
in grappling with challenges to liberalism on the political left, will 
find this book quite valuable. All this is true in spite of a number of 
difficulties I find in the book, especially those related to and stemming 
from Strike’s use of the research-program terminology. 

Critical in this regard is a distinction between political traditions like 
liberalism and scientific paradigms or research programs like those of 
Newton in physics or of Darwin in biology. The scientific paradigms 
aim to explain a reality antecedent to inquiry, a reality discovered by 
the inquirer. The political traditions, I believe, aim not simply at 
discovering such a reality but rather, at least in part, at creating one. 
It is true that Marx did come to believe that he had discovered the 
scientific laws of history. But it shouldn’t take Professor Strike most of 
this book to reach the conclusion that this belief is illusory, that the 
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so called ‘‘hard core’’ of Marxism, the materialist theory of history, is, 
indeed, quite soft. Nor should it require most of the book to move 
away from a liberalism grounded in the tradition of Rousseau, Locke, 
Mill and Kant, which sought foundations in ‘‘original nature’’ and 
aimed at individual rights, towards a revised liberalism based, instead, 
on settled convictions within a community aimed at action. For this is 
a path Professor Rawls has already taken for himself, away from his 
THEORY OF JUSTICE towards a pragmatism that Strike refers to only in 
brief asides. An uncharitable reader might conclude that the point of 
this treatment can only be to show that, if the early Rawls had studied 
Marxism, he would have become a pragmatist, or that if someone 
committed to the views of the THEORY OF JUSTICE would study Marx he 
would end as a pragmatist! But my suspicion is that nothing of the 
real substance of this book would have been lost, and much clarity of 
overall aim would have been gained, if Professor Strike simply had 
begun his account of liberalism with the Rawls of, say, the Dewey 
Lectures of several years ago, instead of with the Rawls of THEORY OF 
Justice. This Rawls, I believe, has as much or more in common with 
writers like Bowles, Gintis, Apple and Giroux, than he has with either 
the later scientific Marx or early scientific Rawls. 

The real hero of Strike’s tale, suitably freed from the mindset and 
terminology of research programs, is John Dewey. In a revealing footnote’ 
to his introduction, Strike admits as much. He says there that it is 
ironic that he concentrates on Rawls rather than Dewey in his portrayal 
of liberalism, since ‘‘many of the results of my analysis are Deweyan 
in character.’’' Perhaps the best way to make this irony more apparent 
and compelling is to read LIBERAL JUSTICE AND THE MARXIST CRITIQUE OF 
EDUCATION as designed to convince both champions of THEORY OF JUSTICE 
and the neo-Marxist educational critics that in the future Dewey should 
be their guide. If this intriguing book even begins to have this kind of 
effect, its writing will surely have been worthwhile. 





10. Id. at ix n.4. 
11. Id. at 191. 
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